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Welcome Letter from the 2018 Conference Chair 

On behalf of the MMACJA Board of Directors, it is my pleasure to welcome you to 

the MMACJA 2018 Annual Courts Conference! Some of our most popular speakers 

of the past will return for this year’s conference to provide practical information to 

Missouri judges, prosecuting attorneys, private practitioners, and court 

administrators.  

As I planned this conference, I endeavored to honor MMACJA’s tradition of 

providing practical and thought-provoking educational programming. You won’t 

want to miss any part of the conference. The first day of the conference will be 

packed with sessions and demonstrations that will inform and invoke discussion. 

The Office of State Courts Administrator will provide you with demonstrations on 

Show Me Courts and ebench updates. There will be sessions on trends in fines and 

costs, DWI enforcement and the suspended and revoked driver. A panel of 

legislators will discuss recent legislation relevant to Missouri courts. 

YourSTLcourts.com will finish off the first day of programming with a presentation 

discussing an application that allows users access to court records, procedures, and 

court information. 

On day two, you will be taken from the clouds to the weeds during a presentation 

about the Minimum Operating Standards. This session is sure to bring clarity to 

anyone confused about how to comply with the Minimum Operating Standards. 

During the lunch hour, you can pick up ethics credit and witness a special 

presentation. Later in the day, many of the court administrators will join the judges 

as Supreme Court Judge Paul Wilson and Court of Appeals Judge Roy Richter 

discuss civility. To complete the day of programming, the court administrators will 

participate in a role-playing session with the judges. 

The final day of the conference will include an overview of the ethical rules and an 

in-depth discussion of relevant case law decided this past year. 

After each day of programming, there will opportunities for socializing. The usual 

Wednesday night Welcome Reception will afford you opportunities for 

conversations, socializing and delicious food and refreshments. You will enjoy the 

spacious Campana Hall during the joint sessions and social event on Thursday 

night.  

Thank you to all of the judges, court administrators, and anyone who volunteered 

to make the 2018 Annual Courts Conference a success. Thank you for allowing me 

to serve as your conference chair. 

Renee Hardin-Tammons, Vice-President & 2018 Conference Chair 
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Agenda for Wednesday, May 23, 2018
9:00 am – 5:00 pm Conference Registration Open 5th Floor Atrium

9:00 am – 12:00 pm Office of State Courts Administrator Valencia 
Pre-Conference Demonstrations throughout the morning including:  
Show-Me Courts and eBench Updates

11:15 – 11:45 am Welcome Reception for New Judges & First-Time Attendees Valencia A 
Judge Cotton Walker, President

12:00 – 12:10 pm Welcome to Annual Courts Conference Granada 
 Judge Renee Hardin-Tammons, Conference Chair & Judge Cotton Walker, President

12:10 – 1:00 pm Courtroom Issues in DWI Enforcement Granada 
Judge Robert Aulgur, City of Columbia; Prosecuting Attorney Robert Rinck 1 hour CLE  
and Steve Wilson, DWI Defense Center

 Panel Presentation on statutory reporting requirements along with issues presented by 
current breath testing procedures and related topics.

1:10 – 2:10 pm Trends in Court Costs, Fines, Fees & Bail Granada 
Judges Andrea Niehoff, Jennifer Fisher, Brandi Miller 1.2 hours CLE 
and Teresa Bright-Pearson

 Panel of experienced judges will present and discuss the mandates that govern assessing 
court costs, fines, fees and bail in municipal courts and how recent trends are suggested and 
are leading to a fresh look and approach to the topic.

2:20 - 3:20 pm Reinstatement Revisited Granada
 Hardy Menees, City of St. John Prosecuting Attorney  1 hour CLE

                                    Municipal judges will be advised how a specialty court is tackling the mounting problem of 
suspension/revocation of licenses and the multi-jurisdictional impact that suspension and 
revocation of licenses creates.

3:30 - 4:20 pm Legislative Update Granada
 Attorney Rich AuBuchon, Moderator 1 hr CLE 

Panel of Missouri State Legislators

4:30 - 5:00 pm Your STLCourts.com Granada
 Laura Kinsell-Baer, President of St. Louis CivicTech Data Collaborative  .6 hrs CLE

 Ms. Kinsell-Baer will present information on an application that will allow access to municipal 
court records into one, no cost, mobile friendly online portal where citizens and attorneys 
can access ticket and warrant information along with court contact information and 
procedures. 

5:00 - 7:00 pm Welcome Reception Valencia Indoor/Outdoor

 Join your fellow conference attendees for an opening night reception where you will enjoy a 
selection of hors d’oeuvres, a cash bar, and scenic views of the Lake of the Ozarks. 

7:00 - 9:00 pm 2017-2018 Board of Directors Meeting & Dinner Escollo
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Agenda for Thursday, May 24, 2018
7:00 – 8:30 am Breakfast Buffet Marbella

Breakfast for conference attendees and paid guests of the conference. Please 
have your identification badge or ticket with you.

8:30 – 10:00 am  From the Clouds to the Weeds Granada

 Judges Frank Vatterott, Douglas Beach, Michael Gunn, Keith Cheung and Kevin Kelly 1.8 hours 
CLE

 Host Judge Frank Vatterott will present a view from the clouds – how new laws, Supreme 
Court Rules, standards and local court rules fit together. Judge Vatterott will present and 
discuss Court Operating Order #4, which is offered to be adopted as part of local court rules 
or by individual municipal divisions.

 Now the weeds - Judge Vatterott will also present his “Supplemental Rules of Procedure” for 
consideration to be adopted in municipal divisions, which complements Court Operating 
Order #4, and is specifically designed to comply with procedures required by Minimum 
Operating Standards and to assist in court management.

10:10 - 11:40 am From the Clouds to the Weeds Continued with Q & A Granada

 Judges Frank Vatterott, Douglas Beach, Michael Gunn, Keith Cheung 1.8 hours CLE 
and Kevin Kelly

  Judge Vatterott continues his presentation with panelists Presiding Judge Douglas Beach 
of the 21st Circuit (St. Louis County), Judges Mike Gunn, Keith Cheung and Kevin Kelly, to 
review their recommended practices to comply with the MOS. Judge Beach will explain his 
future role as municipal division court monitor throughout the State of Missouri and what he 
might expect from your court.

 Judge Vatterott has also prepared a number of tough questions on MOS compliance which 
will be tackled by the panelists.

11:40 am - 12 pm MMACJA General Membership Meeting & Election of Officers Granada

12:00 – 1:15 pm Luncheon/ “What do Missourians DESERVE in their judges?” Marbella 
Attorney Morry Cole, Missouri Bar President (2017-2018)  .6 hrs CLE (ethics) 
will highlight the traits of a good judge as featured in Part Two of a Six-Part Series. 
--Special Presentation--

1:30 - 2:30 pm Courtroom Civility  Campana Hall                                                                                                                                       
 Joint session with judges and court administrators 1.2 hours CLE (ethics) 

Supreme Court Judge Paul Wilson and Court of Appeals Judge Roy Richter

 Discussion of principles of courtroom civility 

2:40 - 5:20 pm What Does Rule 37 Have To Do With It? Campana Hall
 Joint session with judges and court administrators  3 hours CLE 

Judges Renee Hardin-Tammons, Todd Thornhill, Keith Cheung and Cotton Walker  
Court administrators and municipal judges will role play and discuss the mandates of Rule 
37 in a joint interactive session.

5:20 pm  Dinner On Your Own

8:00 - 10:30 pm Joint Social Event (MACA and MMACJA) Campana Hall
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The George Pittman Award
The George Pittman Award was first awarded in May, 1995, to George Pittman, Jr.  The distinguished winners of 
this award are chosen based on their service to our Association through their writings, lecturing, and serving 
as an officer or director of our Association. It recognizes the honoree’s contributions to our Association which 
substantially exceed those normally expected of our officers and board members.  

The first award was granted at the May 1995 Annual Conference and was awarded posthumously to George 
Pittman, Jr.

Previous Award Winners

•	 George Pittman, Jr.
•	 Bob Guthland
•	 Tom Sims
•	 Polly Shelton

•	 McCormick Wilson
•	 Larry Butcher
•	 Frank Vatterott
•	 Mark Levitt
•	 Jess Ullom

Conference Materials
Electronic conference materials will be made available one 
week prior to the conference. The electronic notebook will 
be available for non-members at MMACJA.org for 2 weeks. 
After that, members can download this year’s electronic 
notebook, along with previous years’ materials, by logging 
in and clicking Documents in the menu. 

There is an additional $25 surcharge for paper notebook 
and materials.

* Refreshments will be available during throughout the 
entire conference. Feel free to take breaks as needed.

CLE Hours
The conference program has applied for 17 MCLE hours, 
including 3 ethics hours, under Supreme Court Rules 15 
and 18 for Reporting Year July 1, 2017, through June 30, 
2018. Attendance at the entire conference qualifies for 
these credits.

MCLE 14.0

Ethics 3.0

Total 17.0

Agenda for Friday, May 25, 2018
7:00 – 8:30 am Breakfast Buffet Marbella

Breakfast for conference attendees and paid guests of the conference. Please have your  
identification badge or ticket with you.

7:00 – 8:20 am 2018-2019 Board of Directors Meeting & Breakfast Escollo

8:30 – 9:30 am Caselaw Update Part 1 Granada 
Judges Mike Svetlic & Joe Cambiano 1.0 hours CLE

Judges Mike Svetlic and Joe Cambiano will present The Mike and Joe Show with the 
latest case law relevant to our courts including Search & Seizure / Illegal Stops.

9:30 - 10:30  am Judicial Ethics Granada 
Judge Glenn Norton 1.2 hours CLE (ethics)

 Judge Glenn Norton will teach the cannons of judicial ethics utilizing hypotheticals and real life 
examples.

10:45 am - 12 pm Caselaw Update Part 2   Granada 
Judges Mike Svetlic & Joe Cambiano 1.6 hours CLE

Judges Mike Svetlic and Joe Cambiano will present The Mike and Joe Show with the 
latest case law relevant to our courts including ethics and DWI Training.
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Year President
1965-66 McCormick Wilson
1966-67 Louis Davis
1967-68 Louis Huston
1968-69 Temple H. Morgett
1969-70 Reginald Smith
1970-71 Roger D. Hines
1971-72 George Pittman
1972-73 W. Harry Wilson
1973-74 Jack Koslow
1974-75 Clifford Spottsville
1975-76 James E. May
1976-77 McCormick Wilson
1977-78 Thomas E. Sims
1978-79 J.  Lloyd Wion
1979-80 Fred Dannov
 Patrick Horner
1980-81 Joanne Mayberry
1981-82 Gary Titus
1982-83 Joseph Cambiano
1983-84 Earl Drennen
1984-85 William Lewis
1985-86 Michael Frank
1986-87 Michael Svetlic
1987-88 Timothy Kelly
1988-89 D. Larry Dimond
1989-90 Joseph Lott
1990-91 William Buchholz III

Year President
1991-92 Fred Kidd, Jr.
1992-93 Frank Vatterott
1993-94 Polly Shelton
1994-95 Charles Curry
1995-96 James Tobin
1996-97 David Evans
1997-98 Jess Ullom
1998-99 Frank Vatterott
1999-2000 Charles Curry
2000-01 Todd Thornhill
2001-02 Kevin Kelly
2002-03 Mark Levitt
2003-04 Marcia Walsh
2004-05 Greg Beydler
2005-06 Larry Butcher
2006-07 Robert Adler
2007-08 Dennis Laster
2008-09 Shawn McCarver
2009-10 Bill Piedimonte
2010-11 Robert Hershey
2011-12 Thomas Fincham
2012-13 Mark Rundel
2013-14 Robert Aulgur
2014-15 Steve Sanders
2015-16 Tom Motley
2016-17 Andrea Niehoff
2017-18 Cotton Walker

MMACJA Past Presidents
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PRESS RELEASE 
 
FOR IMMEDIATE RELEASE 
 
HEADLINE 
Judge _________________ Attends 53rd Annual Courts Conference 

Lake Ozark, MO – May 25, 2018 - 
Judge_____________________________ recently attended the 2018 
Annual Courts Conference of the Missouri Municipal and Associate Circuit 
Judges Association (MMACJA)  held at Lake of the Ozarks. Judge 
____________________ is the Municipal Judge for the City of 
__________________________. Municipal judges are judges of the circuit 
courts, and are subject to requirements for continuing legal education in order to 
receive annual updates on new laws passed by the legislature, important 
decisions of the Supreme Court and the court of appeals as well as developments 
in the judicial branch of government. Attendance at the three-day Annual Courts 
Conference of the MMACJA fulfills a significant part of that requirement.  

The Missouri Municipal and Associate Circuit Judges Association is composed of 
municipal judges, both lawyer and non-lawyer, and associate circuit judges. 
These judges preside over municipal and associate circuit courts in the state of 
Missouri. The municipal and associate circuit divisions hear the greatest majority 
of the cases heard by the Missouri judiciary.  

The purpose of the association is to assist and train its members to better 
perform their duties as judges. Since its founding, the association has grown from 
a small group of twelve to over 350 members. 

Among the topics included in the 2018 Annual Courts Conference were DWI 
enforcement, trends in court costs, and an application that allows users to access 
court records and procedures.  The conference also included a case law and 
legislative update, joint afternoon sessions with the Missouri Association of Court 
Administrators (MACA), and a two-part session on Minimum Operating 
Standards. The 2017-2018 Missouri Bar President Morry S. Cole presented 
during the Thursday luncheon. 

Over 350 judges attended this 53rd Annual Courts Conference. 

Contact: 
MMACJA.org 
Jean Harmison 
jean@clubmanagementservices.com 
1717 E. Republic Rd, Ste A 
Springfield, MO 65804 
417-886-8606 
### 
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eNotebook Interactive Features 
If you are using this eNotebook on your computer/laptop, tablet, or smartphone, you 

can take advantage of some special features to help you move around the document 

faster. Depending on your device, these features may have a visible blue link box or a 

button appearance, but they might not be visible at all. Even if they are not visible, the 

interactive features will work, so tap around and see what you can discover! 

 Page 2, the Index, has links embedded that will take you to the section you 

tap on. 

 On pages 3 to the end, there is a button in the top center of the page that 

will take you back to the index. 

 Bookmarks are set up to take you to the first page in any section. Open the 

bookmarks panel in your PDF reader to access these links. 

 Most of the text in this eNotebook should be searchable, so click CTRL+F on 

a computer or laptop, or look for the magnifying glass or search feature in 

the PDF reader you are using on your tablet or smartphone. 

Have you seen an interactive feature in another electronic document that could 

make this eNotebook better? Share it with the MMACJA office by emailing Linden at 

linden@clubmanagementservices.com! 

Back to Index
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Wednesday, May 23, 2018 

12:10 – 1:00 in the Granada Room 

Courtroom Issues in DWI Enforcement (1 hr CLE) 
Ret. Judge Robert Aulgur, City of Columbia Prosecuting Attorney Robert 

Rinck, and Steve Wilson, DWI Defense Center 

Session Summary 

Panel Presentation on statutory reporting requirements along with issues presented 

by current breath testing procedures and related topics.  

Speaker Bios 

Robert D. Aulgur 

Undergraduate Degree: Westminster College. Fulton Mo. 

Juris Doctorate Degree: University of Missouri 

Retired Judge Aulgur served as the Municipal Division Judge for the City of 

Columbia Missouri from October 27, 2003 until his retirement on January 11, 2017. 

During that time, Aulgur served as a member of the Board of Directors, Secretary, 

Vice President and Conference Chair, and President of the M.M.A.C.J.A. Judge 

Aulgur currently serves on the President’s Advisory Board and as chair of the New 

Legislation and O.S.C.A. Liaison Committees of our Board. 

During his entire legal career, Aulgur prosecuted, defended, and heard thousands of 

intoxication related traffic cases. As General Counsel for the Missouri Department of 

Revenue he helped design and implement the administrative suspension of driving 

privileges process still in use today. 

He has completed special training from the National Highway Traffic Safety 

Administration and the National District Attorneys Association and presented 

programs on intoxicated related matters to numerous police agencies and members 

of the Missouri Bar and Judiciary over the years. 

Robert Rinck 

City Prosecutor, City of Columbia. cityprosecutor@como.gov 

Juris Doctor, University of Missouri, 2004 

Robert has worked at the Columbia City Prosecutor’s Office since September 2005, 

first as the Assistant City Prosecutor and then as the City Prosecutor beginning in 

January 2017.  He supervises a staff of one full-time assistant city prosecutor and 

two part-time assistant city prosecutors and five support staff. Along with managing 
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the prosecutor’s office, Robert handles a caseload including all traffic, fire, property 

maintenance, health, business licensing, and rental code violations.  He has been 

the primary driving while intoxicated prosecutor for the office since 2005 handling 

an average of 350 DWI prosecutions per year for the past 12 years.  Robert also 

sits on the City’s Vision Zero Team, Nuisance Business Team, and the Missouri 

OSCA Price of Justice work group.  He also assists the University of Missouri Law 

Enforcement Training Institute with training on courtroom testimony for police 

officer cadets.  

Prior to obtaining his law degree, Robert was a non-attorney judge for 9 years at 

the municipal court for the City of Flagstaff, Arizona and Justice of the Peace Pro 

Tempore for the Flagstaff Justice of the Peace Court.   He began his career in the 

justice field as a court clerk in the Flagstaff courts and helped to establish the first 

court administrator’s office in Coconino County, Arizona.   

Stephen P. Wilson 

1103 E. Walnut, Ste. 101 

P.O. Box 7066 

Columbia, MO  65205 

Phone: (573) 442-1563  Fax:  (573) 442-1566 

Email: swilson.dwilaw@charter.net 

Stephen P. ”Steve” Wilson is currently a criminal defense attorney practicing in 

Columbia, Missouri at Murray Law Firm.  Steve is a 2001 graduate of the University 

of Missouri and a 2004 graduate of the University of Missouri School of Law.  He is 

a member of the Missouri Bar, the Boone County Bar Association, MACDL, NCDD, 

and the Missouri Bar Criminal Law and Procedure Committee. 

Steve originally practiced law in Cape Girardeau, Missouri in general practice in the 

areas of criminal defense, personal injury, insurance defense, estate planning, 

business/contract law, and other general civil litigation.  Since moving to Columbia, 

Mr. Wilson practices solely in the area of DWI and general criminal defense, and 

related civil cases. 
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Intoxication Related Offenses Reporting Requirements. 

The Court must have a written policy requiring municipal court 

personnel to timely report all charges for intoxication related traffic 

offenses to the central repository.  

 

The written policy referenced above must be filed with the Office of 

State Court Administrator (O.S.C.A) and the Missouri State Highway 

Patrol (M.S.H.P.).  The current mailing addresses are in your 

materials.  An example of sufficient language is in Municipal Court 

Operating Rule #1 available on the M.M.C.J.A. website or appendix D 

of the Municipal Clerk Handbook.   

 

The Court must file a Municipal Division Summary Reporting Form 

by the 15th day of each month to their municipality and to O.S.C.A.  

This form includes information on intoxication related traffic 

offenses. 

 

The Court must provide a written report to the circuit court en banc 

every six months relating to intoxication related traffic offenses.  This 

report is due no later than August 29, for the January to June 

reporting period and no later than February 28 for the July to 

December reporting period.  This report can be made of the relevant 

six Municipal Division Summary Reporting Forms and a cover letter 

to the Presiding Judge of your circuit. A sample of the cover letter is 

in the materials.   

 

The Court must report disposition information on all alcohol and 

drug-related traffic offenses, including guilty pleas, findings of guilt, 

suspended imposition of sentence, suspended execution of sentence, 

probation, conditional sentences, sentences of confinement, and any 

other disposition.  These dispositions must be reported to the 

Missouri Department of Revenue within 7 days of disposition but the 

time period does not include the 10 day timeframe for requesting a 

trial de novo. 
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The Court must report all filings and dispositions involving municipal 

ordinance violations involving alcohol or drug related driving offenses 

to the M.S.H.P. within 30 days of disposition.  Dispositions must 

include the offense cycle number (O.C.N.) from the Missouri State 

Criminal Fingerprint Card which is completed by the agency at the 

time of the arrest or by order of the court.   
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Publications Constitution _

 
About Help / FAQ

  Words    1st search term    And    2nd search term      

   Effective 01 Jan 2017, see footnote 

Title XXXII COURTS

  Chapter 479

  479.172.  Intoxication-related traffic offenses, municipal judges to receive
adequate instruction — wri�en policy on timely disposition of cases — report
required. — 1.  Each municipal judge shall receive adequate instruction on the laws
related to intoxication-related traffic offenses as defined in section 577.001 including
jurisdictional issues related to such offenses, reporting requirements to the highway
patrol central repository as set out in section 43.503 and required assessment for
offenders under the substance abuse traffic offender program (SATOP).  Each
municipal judge shall adopt a wri�en policy requiring that municipal court personnel
timely report all dispositions of all charges for intoxication-related traffic offenses to the
central repository.

  2.  Each municipal court shall provide a copy of its wri�en policy for reporting
dispositions of intoxication-related traffic offenses to the office of state courts
administrator and the highway patrol.  To assist municipal courts, the office of state
courts administrator may create a model policy for the reporting of dispositions of all
charges for intoxication-related traffic offenses.

  3.  Each municipal division of every circuit court in the state of Missouri shall
prepare a report every six months.  The report shall include, but shall not be limited to,
the total number and disposition of every intoxication-related traffic offense
adjudicated, dismissed or pending in its municipal court division.  The municipal court
division shall submit said report to the circuit court en banc.  The report shall include
the six-month period beginning January first and ending June thirtieth and the six-
month period beginning July first and ending December thirty-first of each year.  The
report shall be submi�ed to the circuit court en banc no later than sixty days following
the end of the reporting period.  The circuit court en banc shall make recommendations
or take any action it deems appropriate based on its review of said reports.

(L. 2010 H.B. 1695, et al., A.L. 2014 S.B. 491)

Downloaded from http://revisor.mo.gov on May 16, 2018
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STANDARDIZED FIELD SOBRIETY 
TESTING, OR NOT

How they developed and trends in 
how they are being used today.

1

Robert Rinck

City Prosecutor

City of Columbia

2
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NHTSA

• National Highway Traffic Safety Administration

• An agency of the Executive Branch of the U.S. 
government and is part of the United States 
Department of Transportation.

3

Research and data in this presentation have 
been taken from the Instructor’s Guide for DWI 
Detection and Standardized Field Sobriety 
Testing published by NHTSA, Transportation 
Safety Institute (TSI) and the International 
Association of Chiefs of Police and can be found 
online at:

• https://www.nhtsa.gov/sites/nhtsa.dot.gov/fil
es/documents/sfst_ig_full_manual.pdf

4
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The Three Phases of DWI Detection

• Phase One: Vehicle in Motion

• Phase Two: Personal Contact

• Phase Three: Pre‐Arrest Screening or in other 
words, SFST’s and our focus for today

5

What We Are Used To Seeing in the Past

• We are all probably used to seeing the three 
familiar SFST’s: HGN, Walk and Turn, and One‐
Legged Stand.

• But many jurisdictions are no longer using all 
three tests in their investigations for varying 
reasons.

• The question becomes how reliable is this 
information when only a limited number of 
tests are done?

6
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The History of SFST’s and NHTSA

• NHTSA was founded December 31, 1970 and 
describes its mission as “Save Lives, prevent 
injuries, reduce vehicle‐related crashes.”

• NHTSA does more than DWI detection, to see 
all they do, go to: https://www.nhtsa.gov/

• Our focus today is impaired driving.

7

NHTSA and Impaired Driving

• What prompted NHTSA to begin looking at the 
problem of impaired driving?

• Statistics showed that 1 driver in 50 at any 
given time is driving while impaired, but this is 
spread across all times of the day and night.

• Research indicated that at certain times, late 
at night, weekend, holidays, as many as ten 
percent of drivers on the roadway may be 
driving under the influence.

8
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NHTSA and Impaired Driving, cont.

• Statistics also suggest that the average DWI 
violator commits the offense of driving while 
impaired approximately 80 times each year.

• In 2013, there were 10,076 alcohol related 
fatalities which represent 31% of all traffic 
fatalities (from the 2015 manual).

• In 2016, there were 10,497 drunk driving deaths. 
https://www.nhtsa.gov/press‐releases/usdot‐
releases‐2016‐fatal‐traffic‐crash‐data

9

NHTSA and Impaired Driving, cont.

• From their research, NHTSA found that there 
was a problem with DWI enforcement, 
primarily in the area of detection.

• In a 1975 study conducted in Ft. Lauderdale, 
only 22 percent of traffic violators who were 
stopped, and also had a BAC between .10 and 
.20, were arrested for DWI.

• In other words, officers failed to detect 78 
percent of the DWI violators they investigated.

10
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NHTSA and Impaired Driving, cont.

• The Ft. Lauderdale study was the reason 
NHTSA developed its course on DWI detection 
and field sobriety testing.

• If detection is the primary goal, are all three of 
the standardized tests necessary?

• There is no requirement that all three or any
of the tests be administered to make a 
determination of impairment.

11

So What Is Required?

• That question is dependent on what you are 
trying to show, probable cause for an arrest, 
or proof beyond a reasonable doubt.

• If the answer is probable cause, which is a 
common challenge in DWI cases, then let’s 
take a look at what Missouri law has to say on 
the subject.

12
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What Does Missouri Require?

• For probable cause: “While mere suspicion is 
insufficient, absolute certainty is not required.”Warner 
v. Mo. Dir. of Revenue, 240 S.W.3d 745, 749 
(Mo.App.2007)

• “more likely than not” is an inaccurate rendering of the 
probable cause standard….there is no precise test for 
probable cause; there simply must be a fair probability‐
from the perspective of a prudent and cautious law 
enforcement officer‐that a particular offense has been 
committed based on the totality of the circumstances. 
Southards v. Department of Revenue, 321 S.W.3d 458, 
462 (Mo.App. S.D. 2010)

13

What Does Missouri Require?

• Our courts have held that while field sobriety tests are available to 
an officer attempting to determine whether probable cause exists, 
an officer can “ ‘develop probable cause to arrest an individual for 
driving while intoxicated absent any field sobriety tests at all.’ ” Lord 
v. Director of Revenue, 427 S.W.3d 253, 257 
(Mo.App.E.D.2014) (quoting Gannon v. Director of Revenue, 411 
S.W.3d 394 (Mo.App.E.D.2013)). “[F]ield sobriety tests are not a 
requirement for an officer to develop probable cause that an 
individual is driving while intoxicated[, and] ‘the tests merely 
supplement the officer's other observations in determining 
whether probable cause exists.’ ” Id. at 257(quoting Gannon, 411 
S.W.3d at 398) (internal quotation and citation omitted) (emphasis 
in original). Beavers v. Director of Revenue, 467 S.W.3d 318, 321 
(Mo.App.S.D. 2015)

14
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So What Are These “Other” 
Observations

• Absent field sobriety tests or HGN testing, similar observations as those 
made by Trooper Van Winkle in the present case, such as traffic violations; 
the strong odor of intoxicating beverage; bloodshot, glassy, watery eyes; 
slurred speech; swaying balance or gait, and an admission to drinking by 
the driver have been considered sufficient evidence of probable cause to 
arrest for driving while intoxicated. Brown v. Director of Revenue, 85 
S.W.3d 1, 4 (Mo. banc 2002) (probable cause to arrest a driver for alcohol‐
related violation exists when police officer observes illegal operation of 
motor vehicle, and other indicia of intoxication upon coming into contact 
with driver); see also Routt v. Director of Revenue, 180 S.W.3d 521, 523–24 
(Mo.App.E.D.2006) (strong odor of alcoholic beverage, watery, bloodshot, 
glassy eyes, slurred speech, and swaying provided officer with reasonable 
grounds to believe individual was driving while intoxicated); Rain v. 
Director of Revenue, 46 S.W.3d 584, 588 (Mo.App.E.D.2001) (erratic and 
illegal driving, glassy, bloodshot eyes, slurred speech, unsteadiness on 
feet, difficulty concentrating sufficient to provide officer with probable 
cause to arrest). Lord v. DOR, 427 S.W.3d 253, 257 (Mo.App.E.D. 2014), 
citing Gannon v. DOR 411 S.W.3d 394, 398‐399 (Mo.App.E.D. 2013)

15

And What If SFST’s Are Administered, 
But Incorrectly?

• Even if SFST’s are administered but they are not 
found to be credible, does that mean the officer 
did not have probable cause?

• The answer is clearly “no,”: “ the absence of a 
properly performed field sobriety test will not by 
itself preclude a finding that there were 
reasonable grounds to believe that an individual 
was driving while intoxicated.” Norris v. Dir. of 
Revenue, 156 S.W.3d 786, 788 (Mo. App. W.D. 
2005). Langley v. DOR, 467 S.W.3d 870, 873 
(Mo.App.W.D. 2015) See also Gannon above.

16
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At The End Of The Day….

• SFST’s were developed to increase detection of impaired 
drivers.

• While they can be helpful, both to the investigating officer 
and the judge hearing the case, they are not required.

• Be mindful that as a judge, you must look at the “totality of 
the circumstances” when making your decision and don’t 
get lost in the rhetoric of how an SFST may have not been 
done strictly in accordance with the established guidelines 
or not done at all, you should be considering all the 
information and how it appears to a prudent, cautious, and 
trained police officer.

17

And Lastly (really)…

• From the Preface to the NHTSA manual you will never hear 
a defense attorney (sorry, Steve) bring to the court’s 
attention: 

“The procedures outlined in this manual describe how the 
Standardized Field Sobriety Tests (SFSTs) are to be 
administered under ideal conditions. We recognize that the 
SFSTs will not always be administered under ideal conditions 
in the field, because such conditions will not always exist. 
Even when administered under less than ideal conditions, 
they will generally serve as valid and useful indicators of 
impairment.  Slight variations from the ideal, i.e. the inability 
to find a perfectly smooth surface at roadside, may have some 
effect on the evidentiary weight given to the results. However, 
this does not necessarily make the SFSTs invalid.”

18
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STANDARDIZED FIELD SOBRIETY 
TESTING, OR NOT (Defense View) 

&
UPDATES ON CURRENT DWI 
DRIVER LICENSE ISSUES

1

Stephen P. “Steve” Wilson

Murray Law Firm
Columbia, MO

2
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First, I take exception to that…

• From Session VIII, “Concepts and Principles of
the Standardized Field Sobriety Tests” of the
NHTSA Manual, you will never hear a
prosecutor (sorry, Robert) bring to the Court’s
attention:

“IF ANY ONE OF THE SFST ELEMENTS IS 
CHANGED, THE VALIDITY MAY BE 

COMPROMISED”

3

CAUTIONARY LANGUAGE HISTORY

• Original NHTSA Manual – 1984

“Improved Sobriety Testing”

– Only 11 Pages Long

– Essentially a How‐To Guide

– Cautionary Language:

“If the standardized testing and scoring procedures

presented in this Manual are not followed, the

decision making guidelines will not be accurate”

4
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Cautionary Language (Cont.)

• 1987 NHTSA Manual ‐
“DWI Detection & Standardized Field 
SobrietyTesting”
‐ Expanded to approximately 400 pages
‐ Included case law and statistics
‐ Contained the same Cautionary Language as        
the 1984 Manual

• 1992 Manual – Virtually Unchanged

5

Cautionary Language (Cont.)
• 1995, 2000, 2002, 2004, 2006 NHTSA Manuals
“DWI Detection & Standardized Field 
SobrietyTesting”

• Cautionary language changed:

“It is necessary to emphasize this validation applies only 
when:

• The tests are administered in the prescribed, 
standardized manner

• The standardized clues are used to assess the suspect’s 
performance

• The standardized criteria are employed to interpret 
that performance.

If any one of the standardized field sobriety test elements 
is changed, the validity is compromised.”

6
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Cautionary Language (Cont.)

• 2013 NHTSA Manual

– Reworked in conjuction with International 
Association of Chiefs of Police (IACP)

– All cautionary language contained in the previous 
NHTSA Manuals was removed

– No reason was given for the removal of the 
language

– “Testimonial tips” for police and prosecutors were 
added to the 2013 Manual.

7

Cautionary Language (Cont.)

• 2013 NHTSA Manual (2015 Update)
– Update written in conjunction with IACP and the 
Traffic Safety Institute.

– Not much change from the original 2013 Manual

– Except the Cautionary Language reappeared with 
a slight modification:

“If any one of the SFST elements is changed, the

validitymay be compromised.”

8
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Cautionary Language…
Why It Is Important

• Robert is correct that there is no requirement that all 
three, or even any of the tests be admininstered to 
make a determination of impairment

• There is also no language in the NHTSA Manuals that 
contemplates not administering the full three test 
battery (outside of officer safety)

• The NHTSA Manuals teach a three test battery (HGN, 
W&T, & OLS)

• The scientific validation of the SFSTs as well as the 
correct arrest decision percentages in the NHTSA 
Manual, were based upon administration of the three 
test battery.

9

Cautionary Language…
Why It Is Important

With the current trend of fewer SFSTs being 
administered, an attorney representing a 
Defendant in a court proceeding should be 
given latitude to inquire with the arresting 
officer as to  why the full three test battery 
was not administered, and what effect, if any, 
that decision may have had on the officer’s 
ability to make the correct arrest decision.

10
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Changes to DWI Related 
Driver License Issues

• Administrative Alcohol Suspension/Revocation 
(302.525, RSMo)
– 1st Offense or No Other Offense within 5 Years

• 30 Day Suspension /60 Day Restricted (Work, School, SATOP)
• 90 Day Interlock Restricted Driving Privilege

– 2nd Offense w/in 5 Years
• 1 Year Revocation (No More 45 Day Hard Walk)
• Limited Driving Privilege Eligible Immediately w/ IID 
(302.309, RSMo).

• Chemical Refusal Revocation (577.041, RSMo)
– Always a 1 Year Revocation
– Limited Driving Privilege Eligible Immediately w/ IID 
(302.309, RSMo).

11

Changes to DWI Related 
Driver License Issues

• DWI/BAC Point Suspension/Revocations 
(302.302, RSMo)

– 1st Conviction for DWI/BAC – 8 Points

• 30 Day Suspension /60 Day Restricted 
(Work,School,SATOP)

• 90 Day Interlock Restricted Driving Privilege.

– 2nd or Sub. Conviction for DWI/BAC – 12 Points

• 1 Year Revocation (No More 30 Day Hard Walk)

• Limited Driving Privilege Eligible Immediately w/ IID.

12
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Changes to DWI Related 
Driver License Issues

• 5 Year Denial (302.060/302.309)
– 2 Convictions for DWI/BAC within 5 Years
– Reinstatement Date 5 Years from Conviction Date (Public Safety)
– Filed in the Circuit Court where the Conviction Occurred
– Eligible for Limited Driving Privilege Immediately

• No More 2 Year Waiting Period
• Issued at Court’s Discretion Based Upon Public Safety (IID Required w/ Camera 

and GPS.

• 10 Year Denial (302.060/302.309)
– 3 Convictions for DWI/BAC within Lifetime
– Reinstatement Date 10 Years from Conviction Date (Public Safety)
– Filed in the Circuit Court where the Conviction Occurred
– Eligible for Limited Driving Privilege When?:

• No More 3 Year Waiting Period (If Misdemeanor Convictions)
• 5 Year Waiting Period if there is a Felony DWI Conviction
• Issued at Court’s Discretion Based Upon Public Safety (IID Required w/ Camera 

and GPS).

13

Changes to DWI Related 
Driver License Issues

• Employment Exemption Variance 
(302.441, RSMo)

• Allows a court to grant an exception to the IID requirement for 
employment purposes.
– “to drive an employer‐owned vehicle not equipped with an ignition interlock 

device for employment purposes only”
– “shall not be granted to a person who is self‐employed or who wholly or 

partially owns or controls an entity that owns an employer‐owned vehicle.”

• Can but does not have to be connected to a court issued LDP
– Can be issued during an administrative suspension/revocation
– Can be issued during a chemical refusal revocation
– Can be issued during the 6 month IID reinstatement requirement.

• Specifically prohibits granting the employment exemption
– an employer‐owned vehicle used for transporting children under eighteen 

years of age or vulnerable persons
– an employer‐owned vehicle for personal use.

14
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Wednesday, May 23, 2018 
1:10 – 2:10 in the Granada Room 

Trends in Court Costs, Fines, Fees & Bail  
(1.2 hrs CLE) 

Judges Andrea Niehoff, Jennifer Fisher, Brandi Miller,  
Teresa Bright-Pearson 

Session Summary 
Panel of experienced judges will present and discuss the mandates that govern 
assessing court costs, fines, fees and bail in municipal courts and how recent trends 
are suggested and are leading to a fresh look and approach to the topic. 

Speaker Bios 
Teresa Bright-Pearson 

Juris Doctor, Washington University, 1994 

Municipal Judge, City of Cape Girardeau. MMACJA Missouri Judicial Education 
Committee– member; Task Force on Criminal Justice- member. 
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TRENDS IN 
COURT COSTS

FINES, FEES
AND BAIL

1

Recent Changes in Law (SB 5 

and SB 572)
Minor Traffic Violations—fine is limited to $225.00 ( fine + 

costs) 479.353(1)(a)

Minor traffic violation is defined as a municipal or county traffic 

ordinance violation prosecuted that does not involve an 

accident or injury, that does not involve the operation of a 

commercial motor vehicle, and for which no points are 

assessed by the department of revenue or the department of 

revenue is authorized to assess no more than one to four 

points to a person’s driving record upon conviction.  Minor 

traffic violation shall include amended charges for any minor 

traffic violation.  Minor traffic violation shall exclude a violation 

for exceeding the speed limit by more than nineteen miles per 

hour or a violation occurring within a construction zone or 

school zone. ‐‐479.350(3)

2
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Municipal Ordinance Offenses—fine is limited to 

$200.00 for the first offense; $275.00 for second 

offense in twelve month period; $350.00 for third 

offense in twelve month period; $400.00 for fourth 

and subsequent offense in twelve month period.  ( fine 

+ costs) 479.353(1)(b)

Municipal ordinance violation is defined as a municipal 

or county ordinance violation prosecuted for which 

penalties are authorized by statute under sections 

64.160, 64.200, 64.295, 64.487, 64.690, 64.895, 

67.398, 71.285, 89.120, and 89.490.‐‐479.350(4)

3

No Confinement on Minor Traffic or Municipal Ordinance Offenses—479.353(2) 

and (3); 479.360(3)

1. 479.353(2)—The court shall not sentence a person to confinement, except the 

court may sentence a person to confinement for any violation involving alcohol 

or controlled substances, violations endangering the health or welfare of others, 

or eluding or giving false information to a law enforcement officer;

2. 479.353(3)—A person shall not be placed in confinement for failure to pay a 

fine unless such nonpayment violates the terms of probation or unless the due 

process procedures mandated by Missouri Supreme Court Rule 37.65 or its 

successor rule are strictly followed by the court;

3. Defendants are not detained in order to coerce payment of fines and costs 

unless found to be in contempt after strict compliance by the Court with the 

due process procedures mandated by Missouri Supreme Court Rule 37.65 or its 

successor rule. 479.360(3).

4
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The 24, 48 and 72 Hour Rules—479.360(1) and (2)

1. Defendants in custody pursuant to an initial arrest warrant issued 

by a municipal court have an opportunity to be heard by a judge in 

person, by telephone, or video conference as soon as practicable 

and not later than forty‐eight hours on minor traffic violations and 

not later than seventy–two hours on other violations and, if not 

given that opportunity, are released; 479.360(1)

2. Defendants in municipal custody shall not be held more than 

twenty‐four hours without a warrant after arrest; 479.360(2)

5

Alternative Payment Plans and Community 

Service‐‐479.360(8) and (9)

The Municipal Court makes use of alternative 

payment plans and; and The Municipal Court 

makes use of community service alternatives 

for which no associated costs are charged to 

the defendant.

6
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Minimum Operating Standards

Minimum Operating Standard #1—Municipal divisions shall ensure that when 

individuals must be held in jail in the interests of justice, this is done strictly in 

accordance with the principals of due process.

1. Procedures exist to prevent defendants from being held longer than 48 hours on 

minor traffic violations and 72 hours on other violations without  being heard by a 

judge in person, by telephone or via video conferencing.  

2. The municipal division has made reasonable efforts to communicate to local law 

enforcement the 24‐hour rule:  “Defendants in municipal custody shall not be 

held more than 24 hours without a warrant after arrest.”

3. Confinement to coerce payment of fines and costs Is utilized only if found in 

contempt of court after compliance with Rule 37.65.

4. No additional charge is issued for failure to appear for a minor traffic violation.

5. The municipal division has a duty judge available at all times to rule promptly 

upon warrants, bail and conditions of pretrial release and other matters without 

undue delay.
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6. Bond schedules are utilized only for persons arrested 

without a warrant and held no longer than 24 hours.

7. Warrants are issued only upon a finding that reasonable 

grounds exist to believe that the defendant will not appear 

upon a summons or that the accused poses a danger to a 

crime victim, the community , or any other person.

8. The Municipal division has procedures in place to ensure 

that the recall and cancellation of outstanding warrants is 

communicated to law enforcement by the clerk without 

delay.

9. No person is sentenced to confinement on “minor traffic 

violations” or “municipal ordinance violations” with the 

exception of violations: involving alcohol or controlled 

substances; endangering the health or welfare of others; or 

involving eluding or giving false information to a law 

enforcement officer.

10. Due process procedures are strictly followed before 

confining someone for fail to pay fines and costs.

8
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Minimum Operating Standard #2—Municipal Divisions shall inquire of 

defendants and allow them to present information about their financial 

condition when assessing their ability to pay and establishing payment 

requirements for monies due.

1. Procedures exist to inquire of defendants and allow them to present 

evidence about their financial condition in assessing their ability to pay 

and establishing payment requirements.

2. Alternative payment plans are utilized.

3. Community service is utilized with no fee assessed to the defendant.  

4. Stay of execution procedures exist for defendants to pay fines an costs 

within a specified period of time or to make installment payments.

5. If probation fees are assessed, the municipal division does so in 

compliance with statutes and considers factors exempting a probationer 

from part or all of the standard monthly probation fee.  The municipal 

division advises offenders of the right to request individualized 

consideration of exemption from paying probation fees and surcharges 

under these statutes.

9

Minimum Operating Standard #3—Municipal divisions shall 

not condition an indigent defendant’s access to a judicial 

hearing or the granting of probation upon the payment of 

fines or fees.

1. If a defendant files an application for trial de novo, the 

payment of the statutory trial de novo fee shall be waived if 

the defendant qualifies as indigent.

2. If the defendant requests a jury trial, the cause shall be 

transferred to the circuit court without prepayment of fees.

3. The municipal division does not make the granting of 

probation conditional upon the payment of anything other 

than authorized fees or deny probation because of the 

inability of the defendant to pay authorized probation fees 

and surcharges.

10
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Minimum Operating Standard #4—Municipal Divisions shall 

neither assess nor collect unauthorized fines, costs, or 

surcharges.

1. Fines and costs assess on minor traffic violations do not 

exceed $225.00.

2. Fines and costs assessed on “municipal ordinance 

violations” as defined in 479.350(4) meet the mandatory 

maximum schedule of section 479.353(1)(b).

3. Fines assessed on other ordinance violations do not exceed 

the maximum amount authorized by state law and the city 

code.

4. Only court costs authorized by state statute are assessed.

5. Dismissal on payment of costs is prohibited.

6. Court costs are not assessed against indigent defendants.

7. Community service is utilized with no fee assessed.

11

Sample TVB Lists
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TYPE OF VIOLATION FINE + COSTS = TOTALS
24‐3 Obstructing Traffic 75.50 + 31.50 = 107.00
26‐52 Failure to Comply with Police Officer or Fire Department Officials 150.50 + 31.50 = 182.00
26‐127 Failure to Stop for Steady Red Light 75.50 + 31.50 = 107.00
26‐128 Pedestrian Fail to Obey Walk or Don't Walk Signal 60.50 + 31.50 = 92.00
26‐130 Failure to Stop for Flashing Red Light 75.50 + 31.50 = 107.00
26‐131 Display Unauthorized Signs, Signals or Marking 193.50 + 31.50 = 225.00
26‐132 Interference with Traffic Control Device/Railroad Sign or Signal75.50 + 31.50 = 107.00
26‐134 Failure to Drive within Designated Traffic Lane 75.50 + 31.50 = 107.00
26‐136 Wrong way on a One Way Street 75.50 + 31.50 = 107.00
26‐138 Motor Vehicle Prohibited on Recreation Trail 75.50 + 31.50 = 107.00
26‐156 No Muffler ‐Muffler Cutout 75.50 + 31.50 = 107.00
26‐157 Defective Horn; Brakes and Mirrors 75.50 + 31.50 = 107.00
26‐158 Use of Tow Lines 75.50 + 31.50 = 107.00
26‐159 Projections on Vehicle 75.50 + 31.50 = 107.00
26‐160 Bumper Requirement 75.50 + 31.50 = 107.00
26‐161 Vision Obscuring Material 75.50 + 31.50 = 107.00
26‐177 Use of Headlights 50.50 + 31.50 = 82.00
26‐178 Headlights Required 50.50 + 
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26‐179 Light Color Restrictions 75.50 + 31.50 = 107.00
26‐180 Auxiliary Lamps Restrictions 75.50 + 31.50 = 107.00
26‐181 Cowl, Fender, Running Board and Backup Lights 75.50 + 31.50 = 107.00
26‐182 Spotlamps 75.50 + 31.50 = 107.00
26‐183 Lamps Illuminating Devices 75.50 + 31.50 = 107.00
26‐184 Flashing Lights Prohibited 75.50 + 31.50 = 107.00
26‐185 Total of Lamps Lighted 50.50 + 31.50 = 82.00
26‐186 Single Beam Headlights; Intensity; Adjustment 50.50 + 31.50 = 82.00
26‐187 Multiple‐Beam Headlamps; Arrangement 75.50 + 31.50 = 107.00
26‐188 Intermediate Beams; Requirements 75.50 + 31.50 = 107.00
26‐190 Dimming Headlights 50.50 + 31.50 = 82.00
26‐191 Rear Lights Required 50.50 + 31.50 = 82.00
26‐193 Rear Reflectors on Motorcycles 50.50 + 31.50 = 82.00
26‐177  No Headlights as required 50.50 + 31.50 = 82.00
26‐177 ‐ 2No Headlights during weather or fog 10.00 ‐ Only
26‐211 C & I Driving 100.50 + 31.50 = 132.00
26‐212 Fail to Drive on Right Half of Roadway (Non‐Accident) 75.50 + 31.50 = 107.00

14
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26‐212 – d Driving Around Barricades or Failure to Obey Temporary Sign75.50 + 31.50 = 
107.00

26‐213 Improper Passing (Non‐Accident) 75.50 + 31.50 = 107.00
26‐214 Following Too Closely (Non‐Accident) 75.50 + 31.50 = 107.00
26‐215 Improper Turn (Non‐Accident) 75.50 + 31.50 = 107.00
26‐216 Making Prohibited Turn (non‐Accident) 75.50 + 31.50 = 107.00
26‐217 Fail to Signal a Turn 50.50 + 31.50 = 82.00
26‐218 Fail to Yield Right of Way (Non‐Accident) 75.50 + 31.50 = 107.00
26‐219 Moving Without Reasonable Safety (Non‐Accident) 75.50 + 31.50 = 107.00
26‐220 Fail to Cover or Secure a Load 100.50 + 31.50 = 132.00
26‐221 Parked Vehicle Emitting Offensive Odors 75.50 + 31.50 = 107.00
26‐223 Opening Doors on Motor Vehicle on Moving Traffic Sides 75.50 + 31.50 = 

107.00
26‐224 School Buses ‐Meeting/Overtaking a Stopped School Bus 100.50 + 31.50 = 

132.00
26‐227 Driving too Slowly/Impeding Traffic

15

SPEEDING: Posted ‐ School ‐ Construction Zone
26‐228 1 ‐ 5 miles over ‐ Posted Speed Limit 25.50 + 31.50 = 57.00
1‐ 5 miles over ‐ School or Construction Zone 75.50 + 31.50 = 107.00
6 ‐ 10 miles over ‐ Posted Speed Limit 60.50 + 31.50 = 92.00
6 ‐ 10 miles over ‐ School or Construction Zone 110.50 + 31.50 = 142.00
11 ‐ 15 miles over ‐ Posted Speed Limit80.50 + 31.50 = 112.00
11 ‐ 15 miles over ‐ School or Construction Zone 130.50 + 31.50 = 162.00
16 ‐ 20 miles over ‐ Posted Speed Limit105.50 + 31.50 = 137.00
16 ‐ 20 miles over ‐ School or Construction Zone 155.50 + 31.50 = 187.00
21 ‐ 25 miles over ‐ Posted Speed Limit150.50 + 31.50 = 182.00
21 miles and over ‐ School or Construction Zone Mandatory Ct Appearance

26 ‐ 30 miles over ‐ Posted Speed Limit250.50 + 31.50 = 282.00
31 miles and over (Posted ‐ School ‐ Construction) Mandatory Ct Appearance 
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26‐229 Seat Belt 10.00 ‐ Only
26‐230 Child Restraint 25.00 + 31.50 = 56.60
26‐232 Minors Riding in Open Bed of a Pickup Truck 100.50 + 31.50 = 132.00
26‐233 Exhibition Driving 75.50 + 31.50 = 107.00
26‐283 Fail to Stop at Stop Sign 75.50 + 31.50 = 107.00
26‐284 Fail to Yield Right‐of‐Way after Stopping (Non‐Accident) 75.50 + 31.50  107.00
26‐285 Fail to Yield Right‐of‐Way at Yield (Non‐Accident) 75.50 + 31.50 = 107.00
26‐286 Fail to Yield Right‐of‐Way (Non‐Accident) 75.50 + 31.50 = 107.00
26‐287 Obedience to Signal Indicating Approaching Train 75.50 + 31.50 = 107.00
26‐306 Pedestrian ‐ Subject to Traffic Control Devices 50.50 + 31.50 = 82.00
26‐307 Pedestrian ‐ Fail to Yield Right of Way at Crosswalk (Non‐Accident) 75.50 + 31.50 =   

107.00
26‐308 Pedestrian ‐ Use of Right Half of Crosswalk 50.50 + 31.50 = 82.00
26‐309 Pedestrian ‐ Crossing at Right Angles 50.50 + 31.50 = 82.00
26‐310 Pedestrian ‐When They Should Yield 50.50 + 31.50 = 82.00
26‐311 Pedestrian ‐ Prohibited Crossing (Non‐Accident) 75.50 + 31.50 = 107.00
26‐312 Pedestrian ‐ Obedience to Bridge and Railroad Signals 75.50 + 31.50 = 107.00
26‐313 Pedestrian ‐ Prohibited Walking In the Street 75.50 + 31.50 = 107.00
26‐332 Tampering with Motor Vehicle 193.50 + 31.50 = 225.00
26‐333 Restrictions on Operators License 75.50 + 31.50 = 107.00
26‐333 No Valid Motorcycle License 150.50 + 31.50 = 182.00
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26‐333 No Valid Operators License (1st Offense) 150.50 + 31.50 = 182.00
26‐334 Permitting Unlicensed Operator to Drive 75.50 + 31.50 = 182.00
26‐335 Operating Unlicensed or Expired Plates 50.50 + 31.50 = 82.00
2nd Offense within 12 months 75.50 + 31.50 = 107.00
3nd Offense Within 12 months or more 100.50 + 31.50 = 132.00
26‐336 Driving Through Processions 100.50 + 31.50 = 132.00
26‐340 Following/Park near a Fire Apparatus while on an Emergency Call 75.50 + 31.50 = 

107.00
26‐341 Driving Over Fire Hose 150.50 + 31.50 = 182.00
26‐343 Driving on Sidewalk 75.50 + 31.50 = 107.00
26‐344 Improper Backing (Non‐Accident) 75.50 + 31.50 = 107.00
26‐345 Carrying Passenger on Motorcycle in Excess on Design 50.50 + 31.50 = 82.00
26‐346 Motorcycle Helmet  25.00 ‐ Only
26‐347 Riding Bicycle on sidewalk 50.50 + 31.50 = 82.00
26‐348 Railroad Trains not to Block Streets 75.50 + 31.50 = 107.00
26‐352 Cut‐Across Parking Lot to Avoid Intersection (Non‐Accident) 75.50 + 31.50 = 107.00
26‐354 Motor Vehicle Financial Responsibility 150.50 + 31.50 = 182.00
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26‐373 Unlawful for Intercity Buses to Drop off/Pickup in Unauthorized Area
50.50 + 31.50 = 82.00

26‐392 Operating Motorized Bicycle on Certain Streets w/o License 50.50 + 31.50 = 
82.00

26‐392 Operating Motorized Bicycle in a Speeding Zone greater then 35 mph
100.50 + 31.50 = 132.00

26‐393 Motorized Bicycle Equipment Required 50.50 + 31.50 = 82.00
26‐394 Motorized Bicycle Brakes Required 50.50 + 31.50 = 82.00
26‐395 Motorized Bicycle Lights & Reflector Required 50.50 + 31.50 = 82.00
26‐397 Motorized Bicycle Required Ride as Near to the Right as Practicable 50.50 + 

31.50 = 82.00
Handicapped Parking
26‐260 30 days and under  50.00 ‐ Only
31 days and over 100.50 + 31.50 = 132.00
All Other Parking 
17‐52 & Chapter 26‐ 30 days and under  35.00 ‐ Only
246 ‐ 259 & 261‐262 31 days and over 45.00 + 31.50 = 76.50
Animals
6‐26 Leash Requirement 1st Offense, ONLY and NO BITE 75.50 + 31.50 = 107.00
6‐27No City Dog License 50.50 + 31.50 = 82.00
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Bench Card
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Things to consider, if you have 
not done so already…
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NATIONAL TASK FORCE ON FINES, 
FEES AND BAIL PRACTICES

PRINCIPLES ON FINES, FEES, AND BAIL PRACTICES 

Introduction 
State courts occupy a unique place in a democracy. Public trust in them is essential, as 
is the need for their independence, accountability, and a service‐oriented approach in 
all they do. 
Important questions have arisen over the last several years concerning the manner in 
which courts handle the imposition and enforcement of legal financial obligations and 
about the ways court systems manage the release of individuals awaiting trial. Local, 
state, and national studies and reports have generated reliable, thorough, and news‐
worthy examples of the unfairness, inefficiency, and individual harm that can result 
from unconstitutional practices relating to legal financial obligations and pretrial 
detention. 
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As a way of drawing attention to these issues and promoting ongoing 
improvements in the state courts, in 2016 the Conference of Chief Justices 
and the Conference of State Court Administrators established the National 
Task Force on Fines, Fees, and Bail Practices (the “National Task Force”). 
The goals of the National Task Force are to develop recommendations that 
promote the fair and efficient enforcement of the law; to develop 
resources for courts to use to ensure that no person is denied their liberty 
or access to the justice system based on race, culture, or lack of economic 
resources; and to develop policies relating to the handling of legal financial 
obligations that promote access, fairness, and transparency. 
The National Task Force’s deliverables can be found on its web‐based 
Resource Center. At this site are bench cards, policy papers from state and 
national groups and National Task Force partner organizations; interactive 
maps; and links to important fines, fees, bail‐related policy, planning, and 
practice materials, including links to information about pilot programs 
dealing with fines, fees, and bail practices. 

34
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The National Task Force is now pleased to offer its Principles on Fines, Fees, and Bail 
Practices. Developed with input from a variety of stakeholders, these principles are 
designed to be a point of reference for state and local court systems in their 
assessment of current court system structure and state and local court practice. The 
principles can also be used as a basis for developing more fair, transparent, and 
efficient methods of judicial practice regarding bail practices and the imposition and 
collection of legal financial obligations. 
The National Task Force’s 34 principles each fall into one of the following seven 
categories: 
• Structural and Policy‐Related Principles 
• Governance Principles 
• Transparency Principles 
• Fundamental Fairness Principles 
• Pretrial Release and Bail Reform Principles 

• Fines, Fees and Alternative Sanctions Principles 
• Accountability Principles 

The National Task Force expects these principles to be refined over time as 
jurisdictions put them into practice and the court community gains insight into the 
strategies associated with their implementation. 
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Structural and Policy‐Related Principles 
Principle 1.1. Purpose of Courts. The purpose of courts is to be a forum for the fair and just resolution of 
disputes, and in doing so to preserve the rule of law and protect individual rights and liberties. States and 
political subdivisions should establish courts as part of the judiciary and the judicial branch shall be an 
impartial, independent, and coequal branch of government. It should be made explicit in authority providing 
for courts at all levels that, while they have authority to impose legal financial obligations and collect the 
revenues derived from them, they are not established to be a revenue‐generating arm of either the executive 
or legislative branch of government. 
Principle 1.2. Establishment of Courts. The authority for establishing any court or its jurisdiction should be 
clearly established in the constitution or laws of the state or, if such authority is delegated to a political 
subdivision, in ordinances duly adopted by it. The authority to create courts should reside exclusively with the 
legislative branch of government or with the people through a constitutional amendment, except as otherwise 
provided by law. 
Principle 1.3. Oversight of Courts. Each state’s court of last resort or its administrative office of the courts 
should have knowledge of every court operating within the state and supervisory authority over its judicial 
officers. 
Principle 1.4. Access to Courts. All court proceedings should be open to the public, subject to clearly 
articulated legal exceptions. Access to court proceedings should be open, as permissible, and administered in a 
way that maximizes access to the courts, promotes timely resolution, and enhances public trust and 
confidence in judicial officers and the judicial process. Judicial branch leaders should increase access to the 
courts in whatever manner possible, such as by providing flexibility in hours of service and through the use of 
technology innovations, e.g., online dispute resolution where appropriate, electronic payment of fines and 
costs, online case scheduling and rescheduling, and email or other electronic reminder notices of court 
hearings. 
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Principle 1.5. Court Funding and Legal Financial Obligations. Courts should be entirely and sufficiently 
funded from general governmental revenue sources to enable them to fulfill their mandate. Core 
court functions should generally not be supported by revenues generated from court‐ordered fines, 
fees, or surcharges. Under no circumstances should judicial performance be measured by, or judicial 
compensation be related to, a judge’s or a court’s performance in generating revenue. A judge’s 
decision to impose a legal financial obligation should be unrelated to the use of revenue generated 
from the imposition of such obligations. Revenue generated from the imposition of a legal financial 
obligation should not be used for salaries or benefits of judicial branch officials or operations, 
including judges, prosecutors, defense attorneys, or court staff, nor should such funds be used to 
evaluate the performance of judges or other court officials. 

Principle 1.6. Fee and Surcharge: Nexus to the “Administration of Justice.” While situations occur 
where user fees and surcharges are necessary, such fees and surcharges should always be 
minimized and should never fund activities outside the justice system. Fees and surcharges 
should be established only for “administration of justice” purposes. “Administration of justice” 
should be narrowly defined and in no case should the amount of such a fee or surcharge exceed 
the actual cost of providing the service. The core functions of courts, such as personnel and 
salaries, should be primarily funded by general tax revenues. 
Principle 1.7. Court Facilities. Court facilities should be provided for and operated in a manner 
that ensures an impartial and independent judiciary. 
Principle 1.8. Court Management and Staffing. Courts should be operated in a manner that 
ensures an impartial and independent judiciary. Court staff should not be managed or directed 
by officials in either the executive or legislative branch. 
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Principle 1.9. Judicial Officers Exclusively Within Judicial Branch. All judges, judicial officers, 
and other individuals exercising a judicial or administrative function in support of judicial 
proceedings should be members of the judicial branch of government. Such individuals 
should also be independent of management by or direction from officials in the executive or 
legislative branch. All judges and judicial officers, including those serving in a court 
established by a political subdivision, should be subject to the authority of the court of last 
resort or the administrative office of the courts, bound by the state’s code of judicial conduct, 
and subject to discipline by the state’s judicial conduct commission or similar body. 
Principle 1.10. Accessible Proceedings, Assistance for Court Users, and Payment Options. 
Court proceedings, services provided by the clerk’s office, other assistance provided to court 
users, and methods for paying legal financial obligations should be easily accessible during 
normal business hours and during extended hours whenever possible. Judicial branch leaders 
should consider providing 24/7 access to online services, without any additional fees other 
than those reasonable and necessary to support such services. 
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Governance Principles 
Principle 2.1. Policy Formulation and Administration. All states should have a well‐
defined structure for policy formulation for, and administration of, the state’s entire 
court system. All such guidance and authority shall extend to local courts of limited or 
specialized jurisdiction. 
Principle 2.2. Judicial Selection and Retention. Judicial officers should be selected 
using methods that are consistent with an impartial and independent judiciary and 
that ensure inclusion, fairness, and impartiality, both in appearance and in reality. In 
courts to which judges are appointed and re‐appointed, selection and retention 
should be based on merit and public input where it is authorized. Under no 
circumstances should judicial retention decisions be 
made on the basis of a judge’s or a court’s performance relative to generating revenue 
from the imposition of legal financial obligations. 
Principle 2.3. Statewide Ability to Pay Policies. States should have statewide policies 
that set standards and provide for processes courts must follow when doing the 
following: assessing a person’s ability to pay; granting a waiver or reduction of 
payment amounts; authorizing the use of a payment plan; and using alternatives to 
payment or incarceration. 
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Transparency Principles 
Principle 3.1. Proceedings. All judicial proceedings should be recorded, regardless of whether a court is 
recognized in law as a “court of record.” 
Principle 3.2. Financial Data. All courts should demonstrate transparency and accountability in their 
collection of fines, fees, costs, surcharges, assessments, and restitution, through the collection and 
reporting of financial data and the dates of all case dispositions to the state’s court of last resort or 
administrative office of the courts. This reporting of financial information should be in addition to any 
reporting required by state or local authority. 
Principle 3.3. Schedule for Legal Financial Obligations. The amounts, source of authority, and 
authorized and actual use of legal financial obligations should be compiled and maintained in such a 
way as to promote transparency and ease of comprehension. Such a listing should also include 
instructions about how an individual can be heard if they are unable to pay. 
Principle 3.4. Public Access to Information. Except as otherwise required by state law or court rule, all 
courts should make information about their rules, procedures, dockets, calendars, schedules, hours of 
operation, contact information, grievance procedures, methods of dispute resolution, and availability 
of off‐site payment methods accessible, easy to understand, and publicly available. All “Advice of 
Rights” forms used by a court should be accessible. 
Principle 3.5. Caseload Data. Court caseload data should reflect core court functions and be provided 
by each court or jurisdiction to the court of last resort or administrative office of the courts on a regular 
basis, at least annually. Such data should be subject to quality assurance reviews. Case data, including 
data on race and ethnicity of defendants, should be made available to the public. 
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Fundamental Fairness Principles 
Principle 4.1. Disparate Impact and Collateral Consequences of Current Practices. Courts should adopt policies and 
follow practices that promote fairness and equal treatment. Courts should acknowledge that their fines, fees, and 
bail practices may have a disparate impact on the poor and on racial and ethnic minorities and their communities. 
Principle 4.2. Right to Counsel. Courts should be diligent in complying with federal and state laws concerning 
guaranteeing the right to counsel as required by applicable law and rule. Courts should ensure that defendants 
understand that they can request court‐appointed counsel at any point in the case process, starting at the 
initiation of adversarial judicial proceedings. Courts should also ensure that procedures for making such a request 
are clearly and timely communicated. 
Principle 4.3. Driver’s License Suspension. Courts should not initiate license suspension procedures until an ability 
to pay hearing is held and a determination has been made on the record that nonpayment was willful. Judges 
should have discretion in reporting nonpayment of legal financial obligations so that a driver’s license suspension 
is not automatic upon a missed payment. Judges should have discretion to modify the amount of fines and fees 
imposed based on an offender’s income and ability to pay. 
Principle 4.4. Cost of Counsel for Indigent People. Representation by court‐appointed counsel should be free of 
charge to indigent defendants, and the fact that such representation will be free should be clearly and timely 
communicated in order to prevent eligible individuals from missing an opportunity to obtain counsel. No effort 
should be made to recoup the costs of court‐appointed counsel from indigent defendants unless there is a finding 
that the defendant committed fraud in obtaining a determination of indigency. 
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Pretrial Release and Bail Reform Principles 
Principle 5.1. Pretrial Release. Money‐based pretrial release practices should be 
replaced with those based on a presumption of pretrial release by least restrictive 
means necessary to ensure appearance in court and promote public safety. States 
should adopt statutes, rules, and policies reflecting a presumption in favor of pretrial 
release based on personal recognizance, and such statutes should require the use of 
validated risk assessment protocols that are transparent, do not result in differential 
treatment by race or gender, and are not substitutes for individualized determinations 
of release conditions. Judges should not detain an individual based solely on an inability 
to make a monetary bail or satisfy any other legal financial obligation. Judges should 
have authority to use, and should consider the use of, all available non‐monetary 
pretrial release options and only use preventative detention for individuals who are at a 
high risk of committing another offense or of fleeing the jurisdiction. 
Principle 5.2. Bail Schedules. Fixed monetary bail schedules should be eliminated and 
their use prohibited. 
Principle 5.3. Pre‐Payment or Non‐Payment. Courts should not impose monetary bail as 
prepayment of anticipated legal financial obligations or as a method for collecting past‐
due legal financial obligations. 
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Fines, Fees, and Alternative Sanctions Principles 
Principle 6.1. Legal Financial Obligations. Legal financial obligations should be established by the state legislature in 
consultation with judicial branch officials. Such obligations should also be uniform and consistently assessed 
throughout the state, and periodically reviewed and modified as necessary to ensure that revenue generated as a 
result of their imposition is being used for its stated purpose and not generating an amount in excess of what is 
needed to satisfy the stated purpose. 
Principle 6.2. Judicial Discretion with Respect to Legal Financial Obligations. State law and court rule should provide for 
judicial discretion in the imposition of legal financial obligations. States should avoid adopting mandatory fines, fees, 
costs, and other legal financial obligations for misdemeanors and traffic‐related and other low‐level offenses and 
infractions. Judges should have authority and discretion to modify the amount of fines, fees and costs imposed based 
on an individual’s income and ability to pay. Judges should also have authority and discretion to modify sanctions after 
sentencing if an individual’s circumstances change and their ability to comply with a legal financial obligation becomes 
a hardship. 
Principle 6.3. Enforcement of Legal Financial Obligations. As a general proposition, in cases where the court finds that 
the failure to pay was due not to the fault of the defendant/respondent but to lack of financial resources, the court 
must consider measures of punishment other than incarceration. Courts cannot incarcerate or revoke the probation of 
a defendant/respondent for nonpayment of a legal financial obligation unless the court holds a hearing and makes one 
of the following findings: 1) that the defendant’s/respondent’s failure to pay was not due to an inability to pay but was 
willful or due to failure to make bona fide efforts to pay; or 2) that even if the failure to pay was not willful or was due 
to inability to pay, no adequate alternatives to imprisonment exist to meet the State’s interest in punishment and 
deterrence in the defendant’s/respondent’s particular situation. 
Principle 6.4. Judicial Training with Respect to Ability to Pay. Judges should receive training on how to conduct an 
inquiry regarding a party’s ability to pay. Judges also should have discretion to impose modified sanctions (e.g., 
affordable payment plans, reduced or eliminated interest charges, reduced or eliminated fees, reduced fines) or 
alternative sanctions (e.g., community service, successful completion of an online or in‐person driving class for moving 
violations and other non‐parking, ticket‐related offenses) for individuals whose financial circumstances warrant it. 
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Principle 6.5. Alternative Sanctions. Courts should not charge fees or impose any penalty for an 
individual’s participation in community service programs or other alternative sanctions. Courts should 
consider an individual’s financial situation, mental and physical health, transportation needs, and 
other factors such as school attendance and caregiving and employment responsibilities, when 
deciding whether and what type of alternative sanctions are appropriate. 
Principle 6.6. Probation. Courts should not order or extend probation or other court‐ordered 
supervision exclusively for the purpose of collecting fines, fees, or costs. 
Principle 6.7. Third Party Collections. All agreements for services with third party collectors should 
contain provisions binding such vendors to applicable laws and policies relating to notice to defendant, 
sanctions for defendant’s nonpayment, avoidance of penalties, and the 
availability of non‐monetary alternatives to satisfying defendant’s legal financial obligation. 
Principle 6.8. Interest. Courts should not charge interest on payment plans entered into by a 
defendant, respondent, or probationer. 

Accountability Principles 
Principle 7.1. Education and Codes of Conduct. Continuing education requirements for judges and 
court personnel on issues relating to all relevant constitutional, legal, and procedural principles 
relating to legal financial obligations and pretrial release should be enacted. Codes of conduct for 
judges and court personnel should be implemented or amended, as applicable, to codify these 
principles. 

December 2017 
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Wednesday, May 23, 2018 
2:20 – 3:20 in the Granada Room 

Reinstatement Revisited (1 hr CLE) 
Hardy Menees, City of St. John Prosecuting Attorney 

Session Summary 
Municipal judges will be advised how a specialty court is tackling the mounting 
problem of suspension/revocation of licenses and the multi-jurisdictional impact 
that suspension and revocation of licenses creates. 
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Wednesday, May 23, 2018 
3:30 – 4:20 in the Granada Room 

Legislative Update (1 hr CLE) 
Attorney Rich AuBuchon, Moderator 

Session Summary 
Panel of Missouri State Legislators 

Speaker Bio 
Rich AuBuchon 
Rich AuBuchon is the owner of the AuBuchon Law Firm, LLC in Jefferson City, 
Missouri.  AuBuchon specializes in advocacy within all forums of Missouri state 
government.  Rich represents numerous clients in court, before the Missouri 
legislature and within state and local administrative agencies. 

AuBuchon has a strong lobbying advocacy background having served as the 
General Counsel for the Missouri Chamber of Commerce & Industry, Inc.  His 
political experience was earned while working on the senior staff for Governor Matt 
Blunt and as Chief of Staff & General Counsel for Lt. Governor Peter D. Kinder. 
AuBuchon honed his management and government experience while running the 
Office of Administration, the business arm of Missouri government.  This lobbying, 
political and management background is all based on strong litigation skills learned 
while litigating in complex cases throughout Missouri and the western United 
States. 

Rich AuBuchon is an experienced lawyer and lobbyist and is proud to be a strong 
advocate for businesses in Missouri regardless of forum.  
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Wednesday, May 23, 2018 
4:30 – 5:00 in the Granada Room 

YourSTLCourts.com (0.6 hrs CLE) 
Laura Kinsell-Baer, President of St. Louis CivicTech Data Collaborative 

Session Summary 
Ms. Kinsell-Baer will present information on an application that will allow access to 
municipal court records into one, no cost, mobile friendly online portal where 
citizens and attorneys can access ticket and warrant information along with court 
contact information and procedures.  
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Thursday, May 24, 2018 
8:30 – 10:00 and 10:10 – 11:40 in the Granada Room 

From the Clouds to the Weeds (1.8 hrs CLE) 

From the Clouds to the Weeds Continued with Q & A 
(1.8 hrs CLE) 

Judges Frank Vatterott, Douglas Beach, Michael Gunn,  
Keith Cheung, and Kevin Kelly 

Session Summary 
8:30 – 10:00; 1.8 hrs CLE 
Host Judge Frank Vatterott will present a view from the clouds – how new laws, 
Supreme Court Rules, standards and local court rules fit together. Judge Vatterott 
will present and discuss Court Operating Order #4, which is offered to be adopted 
as part of local court rules or by individual municipal divisions. 

Now the weeds - Judge Vatterott will also present his “Supplemental Rules of 
Procedure” for consideration to be adopted in municipal divisions, which 
complements Court Operating Order #4, and is specifically designed to comply with 
procedures required by Minimum Operating Standards and to assist in court 
management. 

10:10 – 11:40; 1.8 hrs CLE 
Judge Vatterott continues his presentation with panelists Presiding Judge Douglas 
Beach of the 21st Circuit (St. Louis County), Judges Mike Gunn, Keith Cheung and 
Kevin Kelly, to review their recommended practices to comply with the MOS. Judge 
Beach will explain his future role as municipal division court monitor throughout the 
State of Missouri and what he might expect from your court. 

Judge Vatterott has also prepared a number of tough questions on MOS compliance 
which will be tackled by the panelists. 
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Speaker Bios 
Frank J. Vatterott 

A.B. 1970 University of Notre Dame 

J.D. 1974 St. Louis University 

Lawyer, Vatterott Harris PC.  

Municipal Judge: 1980 to the Present 
26 Previous Presentations – MMACJA Conference Attendees 

Douglas R. Beach  

Douglas R. Beach was appointed Associate Circuit Court Judge for St. Louis County 
Missouri in 2005 and appointed to the Circuit Court by Governor Jay Nixon in 2010.  
Elected Presiding Judge 2017.  Judge Beach had been assigned to the Family Court 
since he was appointed to the bench in 2005.  Presiding Judge 2017, Distinguished 
Service Award from National Center for State Courts, President of National 
Association of Presiding Judges, was an incorporator of the City of Chesterfield in 
1988 and served as the City Attorney for 17 ½ years before his appointment to the 
bench.  He was in the private practiced law in St. Louis being named in the Best 
Lawyers of America; is a Fellow of the American Academy of Matrimonial Lawyers; 
Missouri Bar; Massachusetts Bar; St. Louis County Bar;  Past President; St. Louis 
Metropolitan Bar Assn; member of the Women’s Lawyers Association, Hispanic Bar 
Association and Lawyers Association: Board Member, AFCC; Board Member of 
Children’s Home Society; Program Committee for Kids in the Middle; receiving 
“Champion of Kid’s Award”; Recipient of the Ellen Cowell Leadership Award 2018 for 
improving lives of families; Outstanding Young Lawyer, St. Louis County Bar; in 
2011 he undertook the coordination of the effort to have the St. Louis County 
voters vote on a 100 million dollar bond issue for the replacement of the Family 
Court building and the renovation of the Civil Courts building and supervised the 
construction; recently recognized by Legal Advocates for Abused Women and the 
Crime Victim Advocacy Center; started the Veterans Treatment Courts in St. Louis 
County. Judge Beach received his law degree from New England School of Law 
(Cum Laude) in 1973.  He retired from the United States Marine Corps Reserve as a 
Lieutenant Colonel were he served as Judge Advocate. 

Michael Gunn 

Michael Gunn graduated from St. Louis University School of Law in 1968.  He is 
Past President of The Missouri Bar, the Bar Association of Metropolitan St. Louis, 
the Lawyers Association of St. Louis, the St. Louis Bar Foundation and the Missouri 
Lawyer Trust Account Foundation (IOLTA).  He is presently a member of the Board 
of Directors of the Missouri Municipal and Associate Circuit Judges Association and 
was proud to serve on the St. Louis County Special Committee on Improvements of 
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the Municipal Courts.  His service to the City of Manchester, first as Prosecuting 
Attorney and now as Judge, has been continuous since May of 1970.   

Kevin Kelly 

B.S. Missouri Valley College (Marshall, MO), 1975 

J.D. St. Louis University, 1978 

Judge Kelly is a municipal judge in St. Louis County, Missouri.  Currently he serves 
the cities of Cool Valley, Hazelwood and Maryland Heights.  Judge Kelly has been 
the judge for the city of Cool Valley from 1982 through 1988 and from 1992 to 
2018.  He has served as the judge for the city of Maryland Heights from 1995 to 
2018 and he has served the city of Hazelwood from 2003 to 2018.   He also had 
served as the prosecuting attorney for the City of Dellwood from 1981 to 2013.  He 
began the practice of law as an Assistant Prosecuting Attorney for St. Charles 
County, and later served as an Assistant Prosecuting Attorney in St. Louis County.   

He is the recipient of the 2004 Dudley C. Dunlop Distinguished service award given 
by the St. Louis County Bar Association for distinguished and unselfish service to 
the Organized Bar and the community.  

Judge Kelly was the president of the Missouri Municipal and Associate Circuit Judges 
Association in 2001-2002. He has served as a member of the board of directors 
since 1994 and is currently a member of the President’s Advisory Committee.  
Judge Kelly served as a member of the St. Louis County Municipal Work Group 
Committee which guided the implementation of changes for the municipal court 
divisions in St. Louis County. 

Judge Kelly is on the board of directors of Civic Tech and Data Collaborative-St. 
Louis currently serving as secretary.  He was the only municipal judge to be 
selected to serve on Missouri Governor Jay Nixon’s 2009 DWI Summit and in 2015-
16 he served on the Office of State Court Administrators Ad Hoc Workgroup on 
Indigency Standards. 

Judge Kelly is an alumnus of the National Judicial College in Reno, Nevada.   He 
received his Juris Doctorate from St. Louis University School of Law. 
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Thursday, May 24, 2018 
12:00 – 1:15 in the Marbella Ballroom 

What Do Missourians Deserve In Their Judges?  
(0.6 hrs Ethics) 

Attorney Morry Cole, Missouri Bar President (2017-2018) 

Session Summary 

Attorney Morry Cole, Missouri Bar President (2017-2018), will highlight the traits of 
a good judge as featured in Part Two of a Six-Part Series. 

Speaker Bios 
Morry S. Cole 

Morry S. Cole handles complex litigation. He has served as lead trial and appellate 
counsel in a wide variety of complicated cases in state and federal courts 
throughout Missouri and the Midwest. 

Mr. Cole received a bachelor’s degree in business administration from Baylor 
University, specializing in finance. He graduated from the University of Missouri-
Columbia School of Law. While in law school he served as an editor of the Missouri 
Law Review, a research assistant for Professor Martha Dragich, and an intern to 
former Missouri Supreme Court (now 8th Circuit Court of Appeals Judge) Judge 
Duane Benton.  Before joining Gray, Ritter & Graham, P.C., Mr. Cole worked for the 
Missouri Supreme Court as law clerk and research attorney for Missouri Supreme 
Court Judge Edward D. Robertson, Jr. 

Mr. Cole has written articles for the Missouri Law Review and the Missouri 
Association of Trial Attorneys. He has published articles and continuing legal 
education materials relating to Wrongful Death cases in the Missouri Bar Journal 
and the Missouri Bar CLE Black Book on Damages in Civil Cases. He has lectured for 
the University of Missouri, the Missouri Bar, the Missouri Association of Trial 
Attorneys and many civic and scholastic organizations.  He has served as an 
Adjunct Professor of Pre-Trial Litigation and Settlement at the Washington 
University School of Law since 2008. 

Mr. Cole has served the profession of law extensively.  He is the 2017-2018 
President of The Missouri Bar, a current member of The Missouri Bar Board of 
Governors, and a member of The University of Missouri Law Society and the 
University of Missouri Jefferson Club. Previously he served as the state-wide 
Chairperson of The Missouri Bar YLS Counsel, a member of the Board of Governors 
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of the Bar Association of Metropolitan St. Louis, a member of the Theodore 
MacMillian Inn of Court and a trustee of the University of Missouri Law School 
Foundation Board of Trustees. 

Mr. Cole is a 2016 recipient of The Missouri Bar’s President’s Award.  In 2003, he 
received The Missouri Bar Foundation’s Lon O. Hocker Award for “outstanding 
expression to the qualities of professional competence, industry, integrity and 
courtesy indicative of an able trial lawyer.” In 2005, he was given The Missouri Bar 
Foundation’s David J. Dixon Appellate Advocacy Award for “outstanding 
achievement in appellate practice.” Mr. Cole was also named the 2006 recipient of 
the St. Louis County Bar Association’s Roy F. Essen Outstanding Young Lawyer 
Award. The annual award is given for excellence as a lawyer, distinguished service 
to the Bar, and outstanding service to the community. Mr. Cole is the only attorney 
ever to receive all three of these prestigious awards. Mr. Cole was also named a 
“2007 Up & Coming Lawyer” by Missouri Lawyers Weekly. 
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Thursday, May 24, 2018 
1:30 – 2:30 in Campana Hall 

Courtroom Civility (1.2 hrs Ethics) 
Supreme Court Judge Paul Wilson and Court of Appeals Judge Roy Richter 

Joint session with judges and court administrators 

Session Summary 
Discussion of principles of courtroom civility  

Speaker Bios 
Paul C. Wilson  
Judge Paul Wilson is a Jefferson City native who received his bachelor’s degree in 
1982 from Drury College and received his law degree cum laude from the University 
of Missouri – Columbia.  He served as a law clerk at the Supreme Court of Missouri 
and at the United States Court of Appeals for the Sixth Circuit prior to entering 
private practice.  Judge Wilson left private practice to serve as deputy chief of staff 
for litigation in the Missouri Attorney General’s office, then as senior counsel for 
budget and finance for the Office of Administration prior to being appointed as 
Circuit Judge in the 19th Judicial Circuit.  Judge Wilson returned to private practice 
with the law firm of Van Matre, Harrison, Hollis, Taylor and Bacon, P.C., before 
being appointed to the Supreme Court in December 2012.   
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Courtroom Civility

Fostering Judicial Professionalism

By Hon. Roy Richter and Hon. Paul Wilson, 
with thanks to Hon. Lisa Van Amburg, 

Hon. Jess. B. Clanton and the National Judicial College

1

Causes of Courtroom Incivility?
• Crowded dockets; too little time
• Loss of control in the courtroom 

(reluctance to exert control)
• Over-control of the courtroom
• Reacting to disrespectful lawyers and 

litigants
• Judicial stress/Vicarious trauma
• Impatience and frustration
• For new judges, insecurity

2
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How Judges Set the Example in and 
Out the Courtroom
• Honesty and integrity/Ethical behavior
• Patience
• Open mindedness
• Dignity
• Graciousness
• A reputation for fairness and impartiality
• Even demeanor
• Mercy toward others
• Control of the courtroom

3

Rules Encourage Civility

•Trial courts should have rules 
regarding conduct before the court

• Examples:  Stand when addressing 
court, be courteous when addressing 
the court, do not shout or curse or 
make faces or gestures toward 
others, always tell the truth, etc. (See 
handout for Division 19)

4
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Principles of Professionalism

•Be courteous, respectful and civil to 
lawyers, parties, witnesses, court 
personnel and all other participants in 
the legal process.

• (Does this include the press?)

5

Judges Should:
• Maintain control of the proceedings
• Be considerate of the time schedules of 

lawyers, parties, witnesses and the 
expenses attendant to litigation in 
scheduling trials, hearings, meetings and 
conferences

• Be punctual in convening trials, hearings, 
meetings and conferences and notify 
counsel or self-represented parties 
promptly if matter is rescheduled

6

MMACJA 2018 Annual Courts Conference 289

Back to Index



Judges Should:
• Endeavor to resolve disputes efficiently
• Allow a lawyer or self-represented party to 

present a cause properly and to make a 
complete and accurate record, free from 
unreasonable or unnecessary judicial 
interruption

• If possible, give all issues in controversy 
deliberate, informed, impartial and studied 
analysis and consideration and explain, 
when necessary, reasons for decisions of 
court

7

Judges Should:
•Make all reasonable efforts to decide 

matters promptly
• Avoid hostile, demeaning or 

humiliating language and behavior in 
all respects

•Cooperate with other judges in 
availability of lawyers, parties, 
witnesses or court resources

• Ensure your court personnel are civil 
and respectful 

8
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Judges Should:
•Avoid impugning the integrity or 

professionalism of any lawyer on the 
basis of the lawyers’ clients or cause

•Avoid procedures that needlessly 
increase litigation expenses

•Refer to counsel by surname 
preceded by preferred title (Mr., Mrs., 
Ms. or Miss) or by professional title 
while in the courtroom.  Refer to all 
counsel in the same manner.

9

Who Controls the Courtroom?

•THAT WOULD BE YOU!
•Do not permit Rambo tactics.
• Examples?
•Nip bad behavior in the bud!

10
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When Things Go Wrong:

•Keep your cool (See attached tips for 
coping with hostility)

• Recess, and confer in chambers with 
the uncivil lawyer or litigant

•Contempt proceedings after one or 
two warnings (learn the law on 
contempt)

11

What Do People Expect of Judges?
•Treat lawyers, litigants, jurors, 

witnesses with civility and courtesy
• Patience
• Firm but fair
• Punctuality and Efficiency
•Control of his or her temper
• Fair and impartial treatment of 

everyone
•Allow parties to have their “day in 

court”
12
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BIG DONT’S
•Don’t get personally involved; you 

are the judge, not a combatant
•Don’t fail to take a recess if you feel 

your temper flaring
•Don’t go “off the record”
•Don’t “take it home”
•Don’t hold a grudge; do be optimistic 

and expect better behavior the next 
time

13

BIG DO’s
•At first opportunity, let litigants and 

lawyers know about civility rules
•Set an example of civility for others
•Be firm and fair in enforcing the rules 

Announce the rules early before 
things get out of hand

• Treat all lawyers with equal regard
•Help self-represented litigants learn 

about court rules and procedures

14
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BIG DO’s
• Pay attention to your listening and 

communication skills:  Accurate, clear 
communication will increase the 
likelihood that participants in the 
process will perceive it as fair and will 
comply with your orders.

•Get litigants’ assent to following your 
rules.

15

BIG DO’s
•Be kind and treat people with the 

courtesy and dignity they deserve.
•Display visible court security in your 

courtroom.
•Have written courtroom weapons 

policy.
• Let the non-aggressor leave first.
• Stay on the record.

16
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BIG DO’s

•Be nice!
• Start on time!
•Do not cancel dockets!

17

Words to Remember:

• “Always do right,  this will gratify 
some people and astonish the rest.”

• Mark Twain

• “Never let yesterday use up too much 
of today.   

• Will Rogers

•What we say: “Stop worrying, the 
case may settle.”  

• Lisa VanAmburg and Paul Wilson

18
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Civility Scenarios

•Self-represented litigants in a 
Protective Order hearing loudly shout 
and curse at one another.  Other 
litigants are present in the 
courtroom.  What do you do?  How 
can you minimize chances for this 
type of behavior?

19

Civility Scenarios
•An attorney who regularly appears 

before you calls you with tickets to 
the baseball playoff game. What do 
you say?

• Judge Reprimanded for Accepting 
Baseball tickets from Attorneys. 
22/1/6 (Spring, 2000) American 
Judicature Society Judicial Conduct 
Reporter. 

20
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Romances in the Office
•Washington Censures Judges for 

Romance with secretary. 18/2/7 
(Summer 1996) American Judicature 
Society, Judicial Conduct Reporter;

• Judge Censured for Affair With Asst. 
Prosecutor. Recent case 
23/2/4(summer 2001) AJS, Judicial 
Conduct Reporter. 

21

Other scenarios?

•You name it,  they got it in the 
Judicial Conduct Reporter Index of 
AJS.

22
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Thursday, May 24, 2018 
2:40 – 5:20 in Campana Hall 

What Does Rule 37 Have to Do With It? (3 hrs CLE) 
Judges Renee Hardin-Tammons, Todd Thornhill,  

Keith Cheung, and Cotton Walker 
Joint session with judges and court administrators 

Session Summary 
Court administrators and municipal judges will role play and discuss the mandates 
of Rule 37 in a joint interactive session. 

Speaker Bios 
Renee Hardin-Tammons 

Judge Renee Hardin-Tammons received her J.D. from the University of Missouri-
Columbia School of Law in 1989. She served as a Municipal Judge from 1999 to 
2017. In 2017, she was appointed Associate Circuit Judge for the 21st judicial 
circuit. She serves on the Missouri Supreme Court Committee on Practice and 
Procedure in Municipal Divisions and the Task Force on Criminal Justice. She is Vice 
President of Missouri Municipal and Associate Circuit Judges Association. 

Todd Thornhill 

B.A. – Philosophy, Missouri State University, 1983 

J.D., University of Missouri-Columbia, 1987 

Judge since 1993. Past president of MMACJA (2000-01), editor of BENCHMARK since 
2002, frequent writer and speaker. Appointed by the  Missouri Supreme Court to 
the Municipal Division Work Group and also The Commission on Racial and Ethnic 
Fairness.   

Cotton Walker 

Judge Walker represents individuals and businesses throughout Missouri and is 
licensed to practice in Missouri and Arkansas. He has extensive experience in family 
law, criminal law, business and corporate law, estate planning and civil litigation. 
He is also trained to serve as a Collection Notice Review attorney and serves as the 
Member State Compliance Chair for Missouri within the Member Attorney Program 
of ACA International. 

Mr. Walker is a former city prosecutor and has served as a Municipal Court Judge 
for over 15 years. He also serves as a frequent speaker and trainer for groups 
including associations, attorneys, judges, prosecutors and law enforcement 
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personnel. He has written and spoken at continuing education programs on many 
topics including: courts, domestic violence, legislative process, collection practices, 
criminal law and litigation. 

He is married to Debra Massengale Walker with two children, Jacquelyn and Quinn. 
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Friday, May 25, 2018 
8:30 – 9:30 and 10:45 – 12 in the Granada Room 

Case Law Update, Parts 1 & 2  
(1 hr CLE & 1.6 hrs CLE) 

Judges Mike Svetlic & Joe Cambiano 

Session Summary 
8:30 – 9:30; 1.0 hr CLE 
Judges Mike Svetlic and Joe Cambiano will present The Mike and Joe Show with the 
latest case law relevant to our courts including Search & Seizure / Illegal Stops. 

10:45  - 12:00; 1.6 hrs CLE 
Judges Mike Svetlic and Joe Cambiano will present The Mike and Joe Show with the 
latest case law relevant to our courts including ethics and DWI Training. 

Speaker Bios 
Mike Svetlic 

Mr. Svetlic serves presently as a Municipal Division Judge in six cities in Clay, 
Platte, and Clinton Counties, Missouri. He was co-founder and president of the 
Clay/Platte Municipal and Circuit Judges Association in 1985. In addition, he served 
as a member of the Board of Directors of the Missouri Municipal and Associate 
Circuit Judges Association for over ten (10) years and was its president in 1987. He 
was also a charter member of the Missouri Bar Fee Dispute Resolution Committee 
serving as its president in 1999 and as a member of the Missouri Bar Board of 
Governors Committee for eight (8) years. In 1992, he received the Kansas City 
Metropolitan Bar Association President’s Award for public service. Mike also served 
as a faculty member for the Missouri Supreme Court Subcommittee on training and 
certification of Municipal Judges. Mike is an Ambassador and member of the 
Advisory Council to Harvesters, Kansas City’s Food Bank. He also is active in the 
Second Saturday Soup Kitchen of Morning Glory Ministries of the Cathedral of the 
Immaculate Conception, Kansas City, Missouri. 

Joe Cambiano 

Mr. Cambiano is the managing partner with the law firm of Rubins, Kase, Hager & 
Cambiano, P.C. He has been in practice since 1975.  For fifteen years he served as 
Municipal Judge in the Grandview Municipal Division of the Circuit Court of Jackson 
County. He also served as the City Attorney for the City of Belton, Missouri for 20 
years. 
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Currently, he is the City Prosecutor for the cities of Harrisonville, Cleveland and 
Freeman, Missouri. He has lectured numerous times and written several articles for 
programs for the Missouri Bar Association, Kansas City Metropolitan Bar 
Association, the Missouri Association of Trial Attorneys, the Missouri Judicial 
College, National Highway Traffic Safety Board, and the National Conference on 
Juvenile and Family Court Judges. He is also an instructor at the Missouri Judicial 
College. 

Mr. Cambiano is a recipient of the KC Metro Bar Association's President's Award 
and has been named to Outstanding Lawyers in America, Missouri Super Lawyers 
2009-2014, and National Trial Lawyers Top 100 Lawyers in Missouri. He has 
authored chapters on "Driver's License Cases", "Civil Insurance Consequences of 
DWI", and Driving Under the Influence of Drugs", for the Missouri Bar. 
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2018 Annual Case Law 

Update 

 

 

Missouri Municipal and  

 

Associate 

 

Circuit Judges Association 
 

 

 

 

 

 

 
DISCLAIMER:  This document is not intended by either the Missouri Municipal or 

Associate Circuit Judges Association to serve as a legal opinion or to render legal advice.  
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I. SEARCH AND SEIZURE 
 
Defendant’s Motion to Suppress Evidence seized during a warrantless 

search of a motor vehicle was overruled under the “Exigent Circumstance” 

rule where the mere possibility that the vehicle can be moved provides 

sufficient justification for a warrantless search.     

 

State of Missouri v. James Donovan, ___S.W.3d_____(Mo. App 2017) 

ED104625 

 

The trial court’s order finding a search warrant invalid and suppressing all 

evidence seized was affirmed by the Missouri Supreme Court because of the 

lack of probable cause, and particularity in the invalid portions of the search 

warrant created a general warrant authorizing a broad and invasive search 

of a residence, and so, the circuit court properly applied the exclusionary 

rule to suppress all evidence seized. 
 

State of Missouri v. Phillip Douglass and Jennifer Gaulter, 

___S.W.3d___(Mo. App 2018) SC95719  

 

Motion for Suppression of a warrantless arrest and subsequent confession 

was properly overruled where the officer had probable cause to arrest 

Defendant. 
 

State of Missouri v. Adnan Esmerovic, ___S.W.3d___(Mo. App 2018) 

ED105118 

 

Defendant’s conviction for possession of controlled substances was upheld 

where Defendant was arrested outside of his motor vehicle and a search 

was conducted directly next to where Defendant was sitting before he was 

arrested. 

 

State of Missouri v. Edward Hughes, ____S.W.3d___(Mo. App 2017) 

ED104884 

 

Motion to Suppress was sustained by the trial court and the Court of 

Appeals suppressed evidence collected from a warrantless search and 

seizure of a semi trucks electronic controlled module (“ECM”). Defendant 

had standing to contest the search and seizure; there was no automobile 

exception; there were no exigent circumstances. 

 

 State of Missouri v. Anthony West, ___S.W.3d___(Mo. App 2018) 

 WD80879    

 

II. SELF INCRIMINATION 

 
Trial Court’s sustaining of Defendant’s Motion to Suppress was appealed by 

the State and subsequently reversed by the Southern District Court of 
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Appeals because defendant stated only that he “maybe” should get an 

attorney. Defendant did not unequivocally assert his right to counsel; 

 he reinitiated a conversation regarding the investigation in that he asked to 

speak with the sheriff and he volunteered information about the 

investigation before any questioning by the sheriff. 

 
 State of Missouri v. Matthew Rumbaugh, ___S.W.3d__ (Mo. App 

 2017) SD35057  

 
III. EVIDENCE 

 
Defendant’s Rule 29.15 Motion for Post-Conviction Relief was denied and 

subsequently affirmed by the Court of Appeals because the hearsay 

testimony, which would be otherwise inadmissible, did not satisfy the 

Strickland test established by the United States Supreme Court in 1984. 

 

 Freddie McKee v. State of Missouri, __S.W.3d__(Mo. App 2018) 

 WD80411 

 

Constructive possession of illegal drugs in a storage locker, rented by 

defendant and his wife, was sufficient evidence to sustain a criminal 

conviction. 

 
 State of Missouri v. Tony L. Faler, ___S.W.3d____(Mo. App 2018) 

 SD34819 

 

Defendant’s conviction of domestic assault was reversed because the record 

did not demonstrate that Defendant’s waiver of right to counsel was made 

knowingly and intelligently. 

 

 State of Missouri v. Justin W. Grant, ___S.W.3d___(Mo. App 2018) 

 SD34692 

  
Defendant’s conviction of stealing by deceit was upheld as a result of the 

Court of Appeals adopting the “silent witness” theory for admission of a 

video. Where a reasonable foundation indicating the accuracy of the process 

producing a video is established, the video may be received as evidence 

having an inherent probative value and such credibility and weight as the 

trier of fact deems appropriate. 

 
 State of Missouri v. Shannon K. Moyle, 532 S.W.3d 733 (Mo. App 

 2017) WD79976 

 

Defendant was convicted of involuntary manslaughter in operating a motor 

vehicle with Defendant appealing the Court’s sustaining of the State’s 

Motion in Limine based in part on the Defendant’s deficient offer of proof 

made orally only by the Defendant’s counsel. 
 

 State of Missouri v. Paul J. Murphy, 534 S.W.3d 408 (Mo. App 2017) 

 ED105055 
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Defendant’s conviction of first degree assault was affirmed notwithstanding 

Defendant’s appeal of the trial court allowing into evidence the transcript of 

a victim’s testimony at the preliminary hearing, where the witness was 

determined to be unavailable to submit testimony at trial. 

 

 State of Missouri v. Philip Rasmussen, 529 S.W.3d 925 (Mo. App 

 2017) SD34652 

 

Defendant unsuccessfully argued that the trial court erred in overruling his 

Motion to Suppress a victim’s pretrial and in-court identifications because 

the identification procedures were impermissibly suggestive. 
  

 State of Missouri v. Devon M. Robinson, ___S.W.3d___(Mo. App 

 2018) ED105384  

 

The trial court did not abuse its discretion in overruling a defendant’s 

objection to an owner’s testimony regarding the value of cattle taken, in 

that the testimony was not offered for the truth of the matter asserted and 

did fit an exception to this general rule against hearsay. 

  

 State of Missouri v. Calvin M. Rose, __S.W.3d__(Mo. App 2018) 

 SD34982 

 
The introduction of confidential records of a defendant, and Defendant’s 

prior bad acts, was error and the trial court should have sustained 

Defendant’s request for mistrial based upon the prosecutor’s evidence and 

statements concerning this error. 

 

 State of Missouri v. Johnetta Salmon, ___S.W.3d___(Mo. App 2018) 

 ED104696  

 

Hospital admission records, offered under the business records statute, 

Section 490.680, did not violate the Sixth Amendment right of Confrontation 

Clause as the records were not prepared in anticipation of criminal 

proceedings and are therefore not testimonial. 

 
 State of Missouri v. Kurt A. Steidley, 533 S.W.3d 7 (Mo. App 2017) 

 WD79348 

 

IV. CRIMINAL PROCEDURE 

 
Kansas City’s appeal from the trial court’s Judgment against Defendant 

awarding the City unpaid earnings taxes and other costs, but failing to 

award prejudgment interest was dismissed because the City’s Municipal 

ordinance authorizing imposition of interest was not admitted into evidence 

in trial. 

 

 City of Kansas City v. Bego Cosic, ___S.W.3d__(Mo. App 2018) 

 WD80985 
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Pro Se Defendant’s conviction of failure to yield to an emergency vehicle 

and subsequent ten day jail sentence was affirmed notwithstanding 

Defendant’s argument that because Defendant was not engaged in 

“Commerce” as defined in 49 U.S. Code § 31301, he was not subject to the 

laws the officer sought to enforce and second, that he was denied due 

process because he was not allowed to fully question the officer as to legal 

definitions of “commerce”. 

 
 State of Missouri v. Joshua Morgan Gorombey, ___S.W.3d__(Mo. App 

 2018) WD80016 

 

Trial court was found under no duty and therefore did not plainly err in 

failing to sua sponte order a mental examination of Defendant. 

 

 State of Missouri v. David Hygrade, ___S.W.3d___(Mo. App 2018) 

 ED105145  

 

Defendant unsuccessfully appealed a verdict convicting Defendant of 

leaving the scene of a motor vehicle accident, under the “plain error” rule, 

notwithstanding the prosecutor making a closing argument with several 

references to Defendant’s possible intoxication during the accident, all of 

which Defendant counsel did not object. 

 

 State of Missouri v. Oren Rea Rinehart, ___S.W.3d__(Mo. App 2018) 

 SD34828  

  

Before probation can be provoked for failing to pay amounts due as a 

condition of probation, the sentencing court must inquire into and make 

findings regarding the reasons for the Defendant’s failure to pay 

  

 State of Missouri, ex rel. Hawley v. The Hon. Bart  Spear, 

 __S.W.3d___(Mo. App 2018) WD81140 

          

Where a defendant who pleaded guilty to DWI and felony driving without a 

valid license challenged the enhancement of the offenses to felonies, the 

case is remanded for re-sentencing because the State did not present any 

evidence to support a finding that the Defendant had prior convictions for 

driving without a valid license.  

 

 Patrick H. Syre v. State of Missouri, ___S.W.3d__(Mo. App 2018) 

 WD80132       

 

V. D.W.I./ADMINISTRATIVE CASES 
 
§ 577.041.1 provides a limited statutory right to confer with an attorney 

prior to taking a breath test.  The statute allows for a reasonable 

opportunity to contact an attorney to make an informed decision.  This does 

not necessarily include a right to privately speak with an attorney away 

from the peace officer.  

 

Roesing v. Director of Revenue, ___ S.W. 3d ___ (Mo. App. 2018); 

WD80585 (03/13/2018) 
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A party may be sentenced to enhanced punishment based upon prior 

convictions.  Proof of prior convictions may be waived by the actions of the 

defendant.   

 

Sayre v. State, ___ S.W. 3d ___ (Mo. App. 2018); WD80132 

(2/2/2018) 

 
The Fourth Amendment generally declares warrantless seizures as 

unreasonable.  One exception to the general rule is a brief investigative stop 

supported by reasonable suspicion.  Reasonable suspicion will justify a stop 

where unusual conduct is observed which leaves a reasonable person, in 

light of their experience, to conclude criminal activity may be afoot.   

 

State v. Atkinson, ___ S.W. 3d ___ (Mo. App. 2018); SD34966 

(0/01/2018) 

 
The crime of driving while intoxicated is not required as an element of the 

offense, the commission of a traffic violation.  The offense is committed by 

the act of driving while in an intoxicated condition.    

 

State v. Barlow, ___ S.W. 3d ___ (Mo. App. 2018); WD80363 

(03/27/2018) 

 

To be admissible an HGN field sobriety test must be properly administered 

in order to form the bases for probable cause for the arrest.  

 

State v. Deweese, ___ S.W. 3d ___ (Mo. App. 2018); WD80076 

(02/27/2018) 

 
Defendant’s conviction of driving while intoxicated was upheld based on 

circumstantial evidence that the defendant was operating a motor vehicle 

while in an intoxicated condition.  There was a temporal connection 

between the defendant’s operation of the vehicle and his observed 

intoxication.  

 

State v. Lopez, 539S.W. 3d 74 (Mo. App. 2017)  

 
When a portable breath test is used for probable cause to arrest, the 

numerical result of the test is admissible.  

 

State v. Roux, ___ S.W. 3d ___ (Mo. App. 2017); SD34775 

(9/12/2017 

 
The quantum of evidence necessary to establish probable cause is 

considerably less than that required to prove guilt beyond a reasonable 

doubt.  In a refusal case, the question is whether the facts taken in the 

aggregate were sufficient for the officer to believe a defendant was driving 

while intoxicated.   
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Trentmann v. Dir. of Revenue, ___ S.W. 3d ___ (Mo. App. 2018); 

ED105642 (02/27/2018) 

 
VI.  ELEMENTS OF THE OFFENSE 
 

When looking at the validity of a charge to rule on a motion to dismiss the 

court need not go beyond the four corners of the charging document itself.  

The court need only look to determine if the charging document complies 

with the elements of the ordinance.  In looking at the constitutionality from 

a First Amendment standpoint of a disturbing the peace or disorderly 

conduct ordinance, the court needs to determine if it criminalizes only 

conduct outside the protection of the First Amendment and, therefore, is not 

overly broad.  

 

City of Raymore v. O’Malley, 527 S.W. 3d 857 (Mo. App. 2017) 

 
While the crime of resisting arrest does require a mental state of the person 

being arrested, such mental state that the person knowingly resisted arrest 

can be established from circumstantial conduct, including evidence of 

conduct before the act, from the act itself, and from subsequent conduct. 

   

City of St. Louis v. Jones, 536 S.W. 3d 794 (Mo. App. 2018) 

 

An arrest is an actual restraint of the person of the defendant or otherwise 

showing control of the defendant’s movements by the officer.  It can include 

submission to custody of the officer under the authority of a warrant or 

otherwise.  A party already under arrest cannot be found guilty of “resisting 

arrest”.   

 

State v. Ajak, ___ S.W. 3d ___ (Mo. App. 2018); SC96333 

(04/03/2018)  

 

In a drug possession case, constructive possession requires that the 

defendant have access to and control of the premises where the drugs were 

found and exclusive possession of the premises containing the substances 

or sharing control of the premises or some further evidence to connect the 

defendant to the controlled substance.  The mere presence of the Defendant 

on the premises does not, by itself, make a submissible case.   

 

State v. Faler, ___ S.W. 3d ___ (Mo. App. 2017); SD34819 

(01/11/2018)  

 

To prove the crime of unlawfully possessing or having under ones control a 

controlled substance, there must be knowledge of the presence and nature 

of the substance and actual or constructive possession of the substance.  

Actual possession is where the person has the substance within easy reach 

and convenient control.  Constructive possession can be shown by time to 

exercise dominion or control over the substance or easy access or joint, 

accessible locations.  Possession may be sole or joint.    

 

State v. Gilmore, 537 S.W. 3d 342 (Mo. 2018) 
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Exceeding the posted speed limit, failure to yield to emergency vehicle, 

operating a motor vehicle without maintaining financial responsibility, and 

operating a vehicle on a highway without a valid license are established 

crimes by the legislature.  It is sufficient if testimony is presented to 

support the elements of the crime charged to allow factfinder to determine 

they were committed.  These violations derive from the State’s inherent 

authority to regulate speed, traffic, and the roadways for public safety 

 

State v. Gorombey, 538 S.W. 3d 353 (Mo. App. 2018) 

 
A party is criminally responsible for the conduct of another when either 

before or during the commission of an offense with the purpose of 

promoting the commission of the offense when they aid, agree to aid, or 

attempt to aide such person in the planning committing and are attempting 

to commit the offense.  Accomplice liability comprehends any of a potential 

wide variety of actions intended by an individual to assist another in 

criminal conduct.  

 

State v. Shaw, ___ S.W. 3d ___ (Mo. App. 2017); WD79932 

(12/26/2017)  

 
VII. STATUTORY INTERPRETATION 

 
When looking to the constitutionality of an ordinance under a void for 

vagueness standard, the ordinance must provide adequate notice of the 

prohibited conduct to potential offenders.  Words in the ordinance are 

looked at according to their common understanding.  If commonly 

understood there must be no danger of arbitrary and discriminatory 

application.  The same analysis applies when looking to the ordinance as 

overly broad.  Again clarity or language must prevail so that it does not 

outlaw a substantial amount of constitutionally protected First Amendment 

speech.   

 

Bennett, et al. v. St. Louis County, Missouri and Krane, ____ 

S.W.3d ___ (Mo. App. 2017); ED105470 (12/19/2017)  

 

Section 559.115.7 only excludes a first incarceration in a 120-day program 

from being counted as a previous prison commitment for determining a 

minimum term.   

 

Green v. Missouri Department of Corrections, 533 S.W. 3d 778 (Mo. 

App. 2017)  

 

A person commits the crime of hindering prosecution, if for the purpose of 

preventing the apprehension of another person for conduct constituting an 

offense, he or she prevents, by means of deception or intimidation, anyone 

from performing an act that might aid in the discovery or apprehension of 

such person.    

 

State v. Brown, ___ S.W. 3d ___ (Mo. App. 2018); SD34559 

(01/22/2018)  
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Section 559.036.4 specifically governs a defendant’s right to be continued 

on probation and participate in a 120-day program and the court has a duty 

to order the individual into the program.   

 

State ex rel. Caldwell v. Ohmer, 535 S.W. 3d 758 (Mo. App. 2017)   

 
VIII.   U.S.  SUPREME COURT AND FEDERAL CASES 

 
The US Supreme Court will decide by the June, 2018 recess whether the 

Fourth Amendments Automobile exception permits a police officer, 

uninvited and without a warrant, to enter private property, approach a 

home, and search a vehicle parked a few feet from a house. 
  

 Ryan Austin Collins v. Commonwealth of Virginia, ___137 S.CT., 790 

 S.E.2d 611 (VA.2016) 

 

The US Supreme Court will decide prior to its June, 2018 recess, whether or 

not a driver has a reasonable expectation of privacy in a rental car when he 

has the renter’s permission to drive the car but is not listed as an 

authorized driver on the rental agreement. 

 

 United States of America v. Terrance Byrd, ___137 S.CT., 679 F. 

 App’x. 146 (3d Cir. 2017) 

 
Officers arrest of 21 late night party goers at what was purportedly a new 

address of the host lacked probable  cause for the arrest of all of the 

invitees because the arresting officers knew plaintiffs had been invited to 

the house by a woman that they reasonably believed to be its lawful 

occupant. 

 

 Theodore Wesby v. District of Columbia, et.al, ___137 S.CT., 765 

 F.3d   13 (2016) 

 
IX.    JUDICIAL POTPOURRI 
 
 Submitted in oral presentation  
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I. SEARCH AND SEIZURE 

 

Defendant’s Motion to Suppress Evidence seized during a warrantless 

search of a motor vehicle was overruled under the “exigent circumstance” 

rule where the mere possibility that the vehicle can be moved provides 

sufficient justification for a warrantless search.     

 

State of Missouri v. James Donovan, ___S.W._____(Mo. App. 

2017) ED104625 

 

 Defendant was convicted of driving while intoxicated, possession of 

marijuana, possession of drug paraphernalia, and driving while revoked. Among 

other issues of error, Defendant contended that the trial court erred in failing to 

suppress evidence seized in a warrantless search. Probable cause to stop 

Defendant’s motor vehicle was based upon the officer’s observation of his vehicle 

exhibiting an “odd behavior” by signaling a right turn where there was “only 

farmland and no streets for someone to make a right turn.” As the officer turned his 

vehicle around, the Defendant took off at a high rate of speed with the officer 

activating his lights, sirens and spotlight and pursuing Defendant for approximately 

one mile. Eventually, the Defendant eventually stopped after running a stop sign and 

later making a “long lazy right turn.” 

  

 After going through the required and standardized tests at the scene, 

Defendant refused to take a breathalyzer, he was arrested, and his car was towed. 

 

 The court was presented with the issue as to whether or not the search 

subsequent to the arrest and confinement of Defendant’s motor vehicle constituted 

an unreasonable and unconstitutional violation of the Fourth Amendment prohibition 

against warrantless searches and seizures. 

 

 In this case, the court reasserted the “exigent circumstance” doctrine where 

the mere possibility that the vehicle can be moved provides sufficient justification for 

a warrantless search. The court seemingly expanded the justification for the search 

by indicating that probable cause is a flexible, common sense concept dealing with 

“the factual and practical considerations of everyday life on which reasonable and 

prudent men, not legal technicians act.” Using this definition of probable cause, the 

court therefore declared that a reasonably prudent person would have had probable 

cause to believe Defendant’s vehicle contained evidence of the crime of driving while 

intoxicated and as a result, with an exigent circumstance to search the defendant’s 

automobile without a warrant, the Fourth Amendment prohibition against 

unreasonable search and seizures was not offended. 

 

 It should also be noted that as a part of this case, the court considered 

Defendant’s claim of an abusive discretion in quashing a subpoena of the officer’s 

records including “any citizen complaints against him, the disciplinary file, and the 

personnel file.” The court held that such records that contain privileged information 

to be discoverable can only be disclosed if a party makes some plausible showing 

how the information would have been material and favorable. A defendant is not 

entitled to information on the mere possibility that it might be helpful. In this case, 

the Defendant subpoenaed the Foristell police department requesting the production 

of documents regarding the officer’s citizen complaints, disciplinary file and his 

personnel file. Since the Defendant failed to demonstrate that the officer’s files 

contained relevant or exculpatory evidence indicating his discharge was due to his 
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conduct on the night in question, the court acted within its discretion in denying 

Defendant’s discovery request.     

 

The trial court’s order finding a search warrant invalid and suppressing all 

evidence seized was affirmed by the Missouri Supreme Court because of the 

lack of probable cause, and particularly in the invalid portions of the search 

warrant creating a general warrant authorizing a broad and invasive search 

of a residence, and so, the Circuit Court properly applied the Exclusionary 

Rule to suppress all evidence seized. 
 

 State Of Missouri v. Phillip Douglass & Jennifer Gaulter, 

 __S.W.3d___(Mo. App 2018) SC95719    

 

 The victim spent time with Defendants at their hotel room and left. The next 

day, one of the Defendant’s texted the victim informing her that she had left her 

handbag and keys in the hotel room. They agreed Gaulter would leave those items at 

the hotel’s front desk. When the woman returned home from work, she found her 

apartment in disarray with several items of property missing, in the amount of 

approximately $10,000. When the woman arrived at the hotel, staff told her 

someone had already retrieved the handbag.  

 

 The police subsequently applied for a search warrant indicating there was 

probable cause to search the residence of Defendants and to seize specific items 

believed to have been stolen. The detective submitted a prepared search warrant for 

which he checked boxes next to five and six preprinted items including one for 

“diseased human fetus or corps or part thereof.” The police searched the residence 

of Defendants and seized items that the victim confirmed had been stolen from her 

apartment. Defendants were charged with burglary and stealing. 

 

 The trial court in a hearing on Defendant’s Motion to Suppress sustained the 

motions, finding that the detective intentionally checked the box stating probable 

cause existed to search for a dead body when he knew that statement to be false 

and bypassed the particularity requirement by checking boxes. The court found the 

warrant was invalid and held the exclusionary rule was appropriate to deter 

intentional police misconduct and ordered the suppression of all evidence seized.  

 

 The Missouri Supreme Court held that the lack of probable cause and 

particularity in the invalid portions of the search warrants created a general warrant 

authorizing a broad and invasive search of the residence, and so in suppressing the 

evidence, the so called “severance” rule did not apply. The warrant, as a result, was 

so contaminated as to turn it into what the particularity requirement was created to 

prevent, that is, a general warrant. Severance, therefore, is inappropriate in this 

case, and the court did not err therefore in applying the exclusionary rule.   

 

Motion for suppression of a warrantless arrest and subsequent confession 

was properly overruled where the officer had probable cause to arrest 

Defendant. 

 

 State of Missouri v. Adnan Esmerovic,__S.W.3d__(Mo. App 2018) 

 ED105118   

 

 Defendant was convicted of first degree attempted robbery where he entered 

a bakery with what appeared to be a gun and demanded money from the cashier, 
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who was working by herself. Remarkably, the cashier refused to the man any 

money, then led the man out of the store! The cashier quickly returned to the store 

and locked the door behind her; the man left. Video recorded the attempted robbery. 

 

 An officer arrived at the bakery whose responsibility included patrolling the 

small geographic area where the bakery was located. The officer reviewed the video, 

spoke with the cashier and gathered information, including receiving a description of 

the Defendant’s voice. The officer suspected that the Defendant was the suspect 

because he had previously interacted with the attempted robber. The next day, the 

same officer conducted a routine traffic stop observing the Defendant at a car 

dealership. He was wearing the same clothes as matched by the video from the 

previous day. 

 

 An interview was conducted by the officer (presumably with a Miranda 

warning prior thereto). The Defendant admitted that he attempted to rob the bakery, 

but claims that he used a fake gun during the incident. 

 

 Defendant moved to suppress his confession claiming the confession was the 

fruit of the poisonous tree because the officer arrested him solely because of an 

entry made into a police system that an officer needs to question the Defendant 

about the robbery. Thus, his warrantless search lacked probably cause.  

 

 The Court of Appeals held that the requirement of probably cause can never 

be satisfied with a bare suspicion of guilt. However, in this case, there was enough 

regarding his description, the video, his accent, and his clothing all of which 

persuaded the Court of Appeals to conclude that there was probable cause for the 

Defendant’s arrest, beyond a “bare suspicion of guilt.” Because the officer had 

probable cause to arrest the Defendant, the trial court did not clearly err in denying 

the defendant’s Motion to Suppress his confession. As a result, the judgment of the 

trial court was affirmed. 

 

Defendant’s conviction for possession of a controlled substances was upheld 

where Defendant was arrested outside of his motor vehicle and a search 

was conducted directly next to where Defendant was sitting before he was 

arrested. 

 

 State of Missouri v. Edward Hughes, ___S.W.3d___(Mo. App 2017) 

 ED104884 

 

 Defendant’s Motion to Suppress Evidence was denied by the trial court, 

notwithstanding his reliance on the Missouri Supreme Court decision, State v. 

Carrawell, 481 S.W. 3d 833 (Mo. Banc 2016). Defendant asserted that the search of 

the bag was unlawful because it was not within his immediate control when 

searched. The State avers that Carrawell is factually distinguishable because the 

Defendant was not secured in the police vehicle before the search and the bag was 

within Defendant’s reach, that the search was proper, and that even if the search 

was unlawful pursuant to Carrawell, the trial court did not abuse its discretion 

because Carrawell only applied to searches made after the decision was issued and 

the search here occurred before it. 

 

 In the Eastern District Court of Appeals, the Court agreed with the Defendant, 

but unfortunately for the Defendant, indicated that at the time the officer made the 

search, there was “Court of Appeals precedent, authorizing officers to search an 

MMACJA 2018 Annual Courts Conference 317

Back to Index



arrestee’s personal effects as a search incident to arrest, even if such items were not 

within the arrestee’s immediate control.” The Eastern District Court held that 

Carrawell applied only to searches occurring after Carrawell was decided. This case 

was presented to the Eastern District prior to Carrawell, and as a result, the decision 

of the trial court in denying Defendant’s Motion to Suppress was affirmed.    

   

Motion to Suppress was sustained by the trial court and the Court of 

Appeals suppressed evidence collected from a warrantless search and 

seizure of a semi trucks electronic controlled module (“ECM”). Defendant 

had standing to contest the search and seizure; there was no automobile 

exception; there were no exigent circumstances. 

 

 State of Missouri v. Anthony West, ___S.W.3d___(Mo. App 2018) 

 WD80879  

 

This is an appeal from the trial courts order granting the Defendant’s motion 

to suppress all evidence collected from or as a result of the warrantless search and 

seizure of a semi trucks electronic controlled module (“ECM”). Defendant was 

originally charged with one count of involuntary manslaughter as a result of driving a 

semi truck, owned by his employer, on I-70 in Boone County when he allegedly 

recklessly failed to yield to stopped traffic and collided with the pickup truck of the 

victim, causing her death. Immediately after the collision occurred the Defendant 

indicated to officers that the semi truck’s brakes did not work. Additionally, the 

officers contacted the Defendant later at a hospital and the Defendant allegedly 

consented to the download of data from the ECM in the semi truck. The court was 

told that the Defendant consented to the download of the data. However, the officer 

in preparing the incident report did not include any reference to the defendant 

consenting to the search. Nearly two years following the accident, the officer wrote a 

supplemental report at the request of the Prosecutor which indicated that the 

Defendant consented to the search. 

 

The Defendant also testified at the suppression hearing, and denied that he 

specifically gave consent to the retrieval of the ECM data. 

 

The State asserted at the suppression hearing: 

  

1. Defendant did not have an expectation of privacy in the 

data collected by the ECM; 

2. Even if the Defendant has standing to assert a Fourth 

Amendment violation, a warrantless search was permitted 

because a) Defendant consented to the search; b) the 

automobile exception applied; c) the exigent circumstances 

exception applied, to permit a warrantless search of the 

ECM because of a risk that ECM data would be lost when the 

semi truck was moved. 

 

 The Court of Appeals in the decision and opinion filed April 17, 2018 does an 

excellent job of analysis of each of the above contentions by the state. First, the 

Court of Appeals held that the Defendant did have standing to assert a Fourth 

Amendment violation even though the Defendant was not the owner of the vehicle. 

Secondly, the automobile exception rule did not apply because the ECM data that 

was seized from the Defendant’s truck was done not because there was probable 

cause to believe that the Defendant had committed a crime and that evidence of the 
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crime could be found in the truck, but instead to investigate an accident to determine 

WHETHER the Defendant had committed a crime. As a result, the Court of Appeals 

held that the automobile exception to permit a warrantless search of an ECM did not 

apply where the search was to determine “Whether a crime was committed.” 

 

 Finally, the Court of Appeals held that there were no exigent circumstances to 

justify a warrantless search because there is no testimony as to an exigency that 

prevented securing a warrant to download the ECM data before the semi truck was 

moved. 

 

 As a result of all of the foregoing, the suppression of the ECM data was 

affirmed by the Court of Appeals.         

          
II. SELF INCRIMINATION 
 

Trial Court’s sustaining of Defendant’s Motion to Suppress was appealed by 

the State and subsequently reversed by the Southern District Court of 

Appeals because defendant stated only that he “maybe” should get an 

attorney. Defendant did not unequivocally assert his right to counsel; he 

reinitiated a conversation regarding the investigation in that he asked to 

speak with the sheriff and he volunteered information about the 

investigation before any questioning by the sheriff. 

 

 State of Missouri v Matthew M. Rumbaugh,___S.W.3d__ (Mo. App 

 2017) SD35057 

  

 Defendant voluntarily agreed to go with the Sheriff of Laclede County to the 

police department for information regarding a shooting that occurred earlier that 

same day. A detective asked the Defendant if he would talk with him and the 

Defendant replied: “Well, I might talk to you a little bit, I’m thinking, as serious as 

this is. You say I’m under arrest. I mean, I’m thinking maybe, and I know I can’t 

afford an attorney. So I’m thinking maybe I better get one. Something, you know at 

least ask.” The detective proceeded with interrogation of Defendant which lasted 

approximately three and a half hours. 

 

 The next day, the Sheriff of Laclede County interviewed the Defendant and 

stated: “Okay, now before you say anything, remember, you’re still under-do you 

remember your rights that we read to you yesterday? So you still understand your 

rights and everything?” Defendant indicated that he understood his rights, and the 

Sheriff said, “Alright, go ahead.” During the interview the Defendant made 

incriminating statements to the sheriff. 

 

 In this case, Defendant testified at the suppression hearing that he did not 

believe he “specifically” told an officer that he wanted to talk with his attorney. 

Rather, the officer was requesting consent to search a house and a vehicle, and 

Defendant said he did not live in the house and before he did much of anything, 

somebody ought to call his attorney. The Court of Appeals held that a reasonable 

police officer would not have understood the Defendant’s statement, that before he 

agreed to any such search, someone should call his attorney, as an invocation if his 

Fifth Amendment right to counsel for purposes of interrogation. 

 

 As to requesting an attorney, the Court of Appeals held that the trial court 

erred in suppressing Defendant’s statements to the detective because such a request 
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must be unambiguous. While governing legal principal is not “could a suspect’s 

words be reasonably interpreted to invoke counsel?” Rather, it is whether the 

suspect’s words were clear and unequivocal. Here, because a reasonable officer 

could have interpreted defendant’s words to mean that he was only considering 

whether he should ask for a lawyer, his words did not constitute a clear and 

unequivocal request for counsel. 

 

 In addition, the Court of Appeals held that Miranda warnings need not be 

given each time an accused is questioned or simply because there is a time delay 

between the interrogation and when the warnings were read. Miranda warnings are 

not so ephemeral that they evaporate between questionings. Once constitutional 

rights they protect are waived, the waiver remains in effect until undone by the 

person in custody. 

 

 As a result, the trial courts ruling suppressing Defendant’s statements to the 

Sheriff were reversed, and the trial court is directed to enter denying the suppression 

motion.            

   
III. EVIDENCE 
 

Defendant’s Rule 29.15 Motion for Post-Conviction Relief was denied and 

subsequently affirmed by the Court of Appeals because the hearsay 

testimony, which would be otherwise inadmissible, did not satisfy the 

Strickland test established by the United States Supreme Court in 1984. 

 

 Freddie McKee v. State of Missouri, __ S.W.3d __(Mo. App 2018) 

 WD80411   

 

 Defendant was one of several persons in a motor vehicle going from Kansas 

City to Columbia, being stopped for a license plate lamp being out. Defendant was 

charged and subsequently convicted of possession of controlled substances. 

Defendant contended that his trial counsel was ineffective for failing to object to the 

Highway Patrol Troopers reference during her testimony to a statement made by 

another Defendant that the marijuana in the vehicle did not belong to that Defendant 

and that he was willing to disclose who the marijuana belonged to in exchange for 

leniency. Defendant asserted the statement was inadmissible hearsay, necessarily 

implicating him, and creating an enhanced impression of his guilt. 

 

 The Missouri Court of Appeals held that contrary to the Defendant’s repeated 

assertions, there is nothing in the testimony of the trooper that can be so prejudicial 

as to entitle him to post-conviction relief under the Strickland tests. The trooper 

testified that all three occupants of the car denied ownership of the marijuana and as 

a result, the court held that the Defendant’s argument that the statement of a co-

Defendant in particular prejudiced him to be persuasive. In addition, there was 

overwhelming evidence of guilt otherwise presented at trial. 

 

 Considering the evidence presented at trial establishing Defendant’s guilt, 

together with the fact that another Defendant’s denial of guilt which Defendant now 

claims of was presented alongside the denial of each of the other individuals in the 

vehicle, Defendant failed to establish that a successful objection by trial counsel 

resulted in the exclusion of the Co-Defendant’s statement which would have altered 

the outcome of the trial and thus he failed to satisfy the second prong of the 

Strickland test. The court cited Taylor v. State, 382 S.W.3d 78,82 (Mo. banc. 2012) 
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in which the court held that where facts present overwhelming evidence of guilt, a 

defendant filing for post-conviction relief has failed to establish the prejudice prong 

of the Strickland test and thus is not entitled to post-conviction relief.           

 

Constructive possession of illegal drugs in a storage locker, rented by 

defendant and his wife, was sufficient evidence to sustain a criminal 

conviction. 

 

 State of Missouri v. Tony L. Faler, ___S.W.3d__(Mo. App 2018) 

 SD34819  
 

 Cole County Sheriff’s department executed a search warrant for a storage unit 

rented by Defendant and wife.  Upon executing the warrant, the police found inside a 

drawer of a dresser located immediately inside the door to the storage unit drug 

paraphernalia, baggies with drug residue, and marijuana stems and seeds. In 

addition, there was a legal document directed to the Defendant by name and an 

envelope addressed to Defendant. Defendant was charged with and found guilty of 

possession of a controlled substance and possession of drug paraphernalia. 

Defendant appealed solely on the basis that the trial court could not have reasonably 

inferred that the Defendant knew about the meth and drug paraphernalia because: 

 

1. The dresser was found in a storage locker rented by both Defendant and 

his wife, 

2. Both Defendant and his wife’s personal items were found in the dresser in 

proximity to the drugs, 

3.  Only a few of the Defendant’s personal items were found in the dresser. 

4. The State’s evidence shows that the items in the storage locker had been 

packed for moving and shifted from their original location. 

 

 As to these four points, the Court of Appeals held as to point one that joint 

control of the premises requires some further evidence or admissions connecting the 

accused with the illegal drugs. In this case, the commingling of Defendant’s personal 

items with the controlled substance and paraphernalia provided that that further 

evidenced a connection to Defendant. As to the second reason, both the Defendant’s 

and his wife’s personal items were found in the dresser in proximity to the drugs. 

Defendant requested the court to consider evidence contrary to his finding of guilty 

when the standard of review requires the court to ignore such evidence. 

 

 As to Defendant’s third reason, this assertion ignores the proximity of these 

items to the contraband and contravenes the standard of review, which prohibits the 

court from weighing the evidence. The commingling gave rise to a reasonable 

inference that the Defendant possessed the meth and drug paraphernalia in that 

drawer. Finally, as to Defendant’s fourth reason, Defendant’s argument claims 

license to contravene the court’s standard of review and advocate the consideration 

of contrary evidence and inference by referring to “totality of the circumstances.” 

Court of Appeals held that in reviewing the sufficiency of the evidence, the court 

looks at the totality of the evidence in circumstances tending to prove guilt together 

with all reasonable inferences that support that finding. The court specifically ignored 

contrary evidence and inferences. As a result, the judgment was affirmed. 
 

Defendant’s conviction of domestic assault was reversed because the record 

did not demonstrate that Defendant’s waiver of a right to counsel was made 

knowingly and intelligently. 
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 State of Missouri v. Justin W. Grant, ___S.W.3d__(Mo. App 2018) 

 SD34692   

 

 Defendant appealed a domestic assault conviction on the basis that the court 

erred in allowing the Defendant to represent himself because this denied Defendant 

his rights to counsel and due process in that Defendant’s purported waiver of counsel 

was not voluntary, unequivocal, knowing and intelligent. The Court of Appeals 

reviewed the universal rule that the burden is upon the State to prove that a waiver 

of counsel is valid. If the record does not disclose such a valid waiver, the 

presumption raised is that it was not. A determination of whether a knowledgeable 

and intelligent waiver has been made must be supported by an inquiry conducted on 

the record so there is evidence demonstrating that the defendant understood the 

ramifications of the waiver. City of St. Peters v. Hodak, 125 S.W.3d 892 (Mo. App 

2004). Under Missouri law, a Defendant’s waiver is not knowing and intelligent 

unless the court timely informs him as to the nature of the charges against him, the 

potential sentence if convicted, the potential defenses he might offer, the nature of 

the trial proceedings, and the dangers of proceeding pro se. In this case, the 

Defendant executed a written waiver which was found not sufficient to prove a 

knowing and intelligent waiver was met simply because the Defendant signed a form. 

While the trial court informed Defendant orally of the charges against him, the 

minimum and maximum possible sentence, and his right to a jury trial, no record 

was made on two critical areas mandated by Hodak: Defendant was not asked about 

his knowledge of any possible defenses he might pursue, and Defendant was not 

informed about the dangers of proceeding pro se.  

 

 As a result, due its absence, the State failed to overcome the presumption 

that Defendant’s waiver of his right to counsel was not knowingly and intelligently 

made. Therefore the judgment was reversed and the case was remanded for a new 

trial.     
 

Defendant’s conviction of stealing by deceit was upheld as a result of the 

Court of Appeals adopting the “silent witness” theory for admission of a 

video. Where a reasonable foundation indicating the accuracy of the process 

producing a video is established, the video may be received as evidence 

having an inherent probative value and such credibility and weight as the 

trier of fact deems appropriate. 
 

 State of Missouri v. Shannon K. Moyle, 532 S.W.3d 733  

 (Mo. App 2017) 

 

  Defendant was observed on Walmart video showing her entering the store 

and proceeding to the alcohol and soda isle where she took a case of beer and placed 

it in a shopping cart along with a hair trimmer, and then proceeded to a customer 

service desk where they presented their items in their cart for a refund. After 

reviewing the surveillance video, the police were contacted and the Defendant was 

charged with stealing by deceit. The surveillance video was admitted at trial, 

notwithstanding Defendant’s objection that the State failed to lay a proper 

foundation authenticating the video. The question of whether a sufficient foundation 

has been established to support the admission of evidence is subject to the trial 

court’s broad discretion. In addition, the party offering a video tape in evidence must 

show that it is an accurate and faithful representation of it purports to show.     
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 In the instant case, however, there was no individual available who witnessed 

the Defendant placing the beer and hair trimmer in the cart. Thus the State was not 

able to call a witness to establish, based on personal observation that the store’s 

surveillance video was “a fair and accurate recording” of the depicted event under 

the traditional standard. Instead, the State argued the video was admissible under 

what is commonly known as the “silent witness” theory of authentication. 

 

 The silent witness theory is “a silent witness which speaks for itself, and is 

substantive evidence of what it portrays independent of a sponsoring witness.” There 

is no prior Missouri case addressing the “silent witness” theory, but there should be a 

reasonable foundation indicating the accuracy of the process producing a video. 

 

 A trial court should consider:  

   

   1. Whether the camera and recording system were   

   working properly at the time of the event depicted; 

    

   2. The historic reliability of the camera;  

 

   3. Whether the recording is a fair and accurate portrayal of the  

   recording in its original form and has not been altered. 

  

 In the instant case, the State had called an Assistant Manager to testify about 

the store’s video system. There was compliance with the above three requirements 

for foundation under the “silent witness” theory. As a result, the trial court did not 

abuse its discretion in finding that a proper foundation was established for admission 

of the store’s security surveillance video.     

 

Defendant was convicted of involuntary manslaughter in operating a motor 

vehicle with Defendant appealing the Court’s sustaining of the State’s 

Motion in Limine based in part on the Defendant’s deficient offer of proof 

made orally only by the Defendant’s counsel. 

 

 State of Missouri v. Paul J. Murphy, 534 S.W.3d 408 (Mo. App 

 2017) ED105055      

 

 Defendant was found guilty of three counts of second degree assault and one 

count of involuntary manslaughter. Defendant was found to have operated his motor 

vehicle while intoxicated and the Defendant argued that the trial court erred in 

granting the State’s Motion in Limine barring Defendant’s expert witness from 

opining on whether Defendant was involuntarily intoxicated, criminally negligent, and 

unaware of his mental and physical impairments. Following the close of the State’s 

evidence, the trial court granted the State’s Motion in Limine prohibiting the 

Defendant’s expert witness from giving the above opinions. Instead of having 

testimony, Defendant’s counsel made a narrative offer of proof regarding the 

expert’s barred testimony. The trial court rejected the Defendant’s offer of proof and 

reiterated that it was granting the State’s Motion in Limine “for reasons the court has 

already stated.” 

  

 The Court of Appeals reviewed the existing law that to preserve a claim 

relating to a Motion in Limine “the proponent must attempt to present the excluded 

evidence at trial and, if it remains excluded, make a sufficient offer of proof.” An 

offer of proof must be sufficiently specific to inform the court what the evidence will 
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be, the purpose and object of the evidence, and the facts necessary to establish 

admissibility of the evidence. 

 

 The Court of Appeals reviewed the universal rule that the preferred method 

for making an offer of proof is to question the witness outside the presence of the 

jury. Without such testimony, it is more difficult for counsel to present a detailed and 

specific summary of a witness’s testimony without presenting conclusions of counsel. 

Mere conclusions of counsel will not suffice. Therefore, when counsel uses the 

narrative offer of proof he or she “runs a greater risk that the court will find the offer 

insufficient.” 

 

 In this case, the Court of Appeals held that the offer of proof did not explain 

why the expert, after only reviewing Defendant’s past medical records and reports, 

would be qualified to opine on Defendant’s awareness of his impairments and 

whether he was criminally negligent at the time of the accident. As a result, the 

Judgment of the trial court was affirmed. 

 

Defendant’s conviction of first degree assault was affirmed notwithstanding 

Defendant’s appeal of the trial court allowing into evidence the transcript of 

a victim’s testimony at the preliminary hearing, where the witness was 

determined to be unavailable to submit testimony at trial. 

 

 State of Missouri v. Philip Rasmussen, 529 S.W.3d 925 (Mo. App 

 2017) SD34652        

 

 Defendant primarily appealed his conviction based upon his allegation that 

the trial court abused its discretion in readmitting a witnesses preliminary hearing 

testimony because doing so violated Defendant’s constitutional right to confrontation 

in that the witness was not proven to be unavailable as the State did not diligently 

attempt to locate the witness and Defendant was not provided an adequate 

opportunity to cross examine the witness. 

 

 The Court of Appeals began its analysis with reciting the long standing 

Missouri rule that a witnesses testimony and a defendant’s preliminary hearing 

generally is admissible at the Defendant’s subsequent trial if the witness is 

unavailable at the trial. This rule is applied even though a defense counsel may 

choose not to make full use of the opportunity to cross examine a witness at the 

preliminary hearing and the testimony was solicited at the preliminary hearing 

primarily for a purpose other than establishing probably cause to believe that a 

defendant committed a felony, and even though, in Missouri, the purpose of a 

preliminary hearing is to determine probable cause and not guilt, and that the 

Defendant does not have a right to discovery until after the preliminary hearing, 

which occurs outside the presence of a trial jury. 

 

 In this case, the preliminary hearing was obviously recorded, the Defendant 

and his attorney were present in person, the witness was placed under oath, 

examined by the prosecutor, and subjected to cross examination by defense counsel 

without any objection by the prosecutor and without the hearing court placing any 

limits on defense counsels cross examination. The State prior to trial filed a motion 

informing the trial court that the State and Defendant were unable to locate the 

witness, and requested that the witness’s testimony at the preliminary hearing be 

admitted. The trial court sustained the State’s motion.  
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 The Court of Appeals held that the audio recording of Defendant’s preliminary 

hearing showed that the Defendant’s counsel cross examined the witness at the 

hearing, and that the trial court did not limit in any way defense counsel’s cross 

examination of the witness. In these circumstances, the trial court’s admission at 

trial of the witnesses preliminary hearing testimony did not violate Defendant’s 

constitutional right to confrontation if the witness was unavailable at trial. The Court 

of Appeals additionally held that the witness was proven to be unavailable and at 

that the prosecution had met the burden to prove a food faith effort to obtain the 

presence of the witness. As a result, the conviction was affirmed.    

 

Defendant unsuccessfully argued that the trial court erred in overruling his 

Motion to Suppress a victim’s pretrial and in-court identifications because 

the identification procedures were impermissibly suggestive. 

 

 State of Missouri v. Devon M. Robinson, ___S.W.3d ___ 

 (Mo. App 2018) ED105384  

 

 Defendant was convicted of first degree robbery and appealed his conviction 

based upon what he categorized as an impermissibly suggestive pretrial and in-court 

identification of the victim at a physical and photographic lineup. Defendant argued 

that because the victim was unable to identify the Defendant in a six person 

photographic lineup but subsequently identified him in a four person physical lineup 

that the identification was impermissibly suggestive. Additionally, Defendant 

contended that he was presented as the first person in both lineups and was the only 

person in common between the two lineups. 

 

 The Court of Appeals held that a trial court has broad discretion in the 

admission of evidence, and a conviction will be reversed based on an evidentiary 

error only if the error was so prejudicial that it deprived the Defendant of a fair trial. 

In this case, Defendant had to show that the pretrial identification procedure was 

unnecessarily suggestive and the suggestive procedure made the identification 

unreliable. The court held that Defendant’s presence as the only common participant 

in both the photographic display and physical lineup rendered the subsequent lineup 

impermissibly suggestive did not render the subsequent physical lineup 

impermissibly suggestive. Defendant failed to prove additionally how his position 

within the sequential lineups created a risk of improper identification or influenced 

the victim’s selection. Viewed in their totality, neither the photographic display nor 

the physical lineup was impermissibly suggestive. As a result, the conviction was 

affirmed. 

 

The trial court did not abuse its discretion in overruling a defendant’s 

objection to an owner’s testimony regarding the value of cattle taken, in 

that the testimony was not offered for the truth of the matter asserted and 

did fit an exception to this general rule against hearsay. 

 

 State of Missouri v. Calvin M. Rose, ___S.W.3d___(Mo. App 

 2018) SD34982.           

 

 Defendant appealed his conviction for receiving stolen property primarily on 

the basis that the victim’s opinion as to the value of the cattle was based upon a 

third party without any personal knowledge of the value of cattle. The prosecutor 

argued that the victim was competent to testify as to the value of the cattle because 

he is an owner and that the sources and quality of the victim’s information as to the 
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value went to the weight of the evidence and was properly for the jury to decide. The 

court overruled the Defendant’s objection. The Defendant appealed based upon the 

victim’s testimony regarding the value of the stolen cattle was, by the victim’s own 

admission, an out of court statement. The victim testified that he is not in the 

business of buying and selling cattle, doesn’t personally know what the cattle were 

worth, and that his testimony regarding the value was based on what he had heard 

on television and through “paperwork.” These references were out of court 

statements and the Defendant indicated it was inadmissible hearsay. 

 

 The Court of Appeals held that the owner of stolen property need not be 

experienced in valuating such property in order to express an opinion, even if that 

opinion has as a basis what would otherwise be inadmissible hearsay. Because the 

trial court is in a superior position to assess the probative value and competency of 

opinion evidence, it enjoys considerable discretion in admitting such evidence. In this 

case, it was appropriate for the jury to consider the credibility of that evidence. As a 

result, the judgment of the trial court was affirmed.      

 

The introduction of confidential records of a defendant, and Defendant’s 

prior bad acts, was error and the trial court should have sustained 

Defendant’s request for mistrial based upon the prosecutor’s evidence and 

statements concerning this error. 

 

 State of Missouri v. Johnetta Salmon, ___S.W.3d___(Mo. App 

 2018) ED104696       

 

 Defendant was charged and subsequently convicted of endangering the 

welfare of a child and neglect of a child. The Defendant claimed that the trial court 

should have sustained her Motion for Mistrial based upon the State’s cross 

examination of a half brother of the Defendant relating to Defendant’s prior juvenile 

record and Defendant’s prior bad acts of “assaulting two people last week.” 

 

 The Court of Appeals first reviewed the confidentiality of juvenile records in 

Missouri being strongly protective by the legislature and judiciary. In addition, it 

quoted Section 211.271.3 providing: 

   

 “All admissions, confessions, and statements by a child in state 

 custody to the juvenile officer and juvenile court personnel and all 

 evidence given in cases under this chapter, as well as all reports and 

 records of the juvenile court, are not lawful or proper evidence against 

 the child, and shall not be used for any purpose whatsoever in any 

 proceeding, civil or criminal, other than proceedings under this 

 chapter.”    

 

The prohibition on use of juvenile records as evidence is mandatory and all inclusive. 

As a result, the prosecutor’s questions relating to her juvenile record were clearly 

improper. 

 

 In addition, Defendant objected to the prosecuting attorney’s cross 

examination of Defendant’s witness as to uncharged criminal acts or “prior bad acts”. 

An exception to the general rule regarding admissibility of prior bad acts is the 

curative admissibility doctrine, otherwise known as “opening the door.” This doctrine 

says that after one party introduces inadmissible evidence, the opposing party may 

introduce otherwise inadmissible evidence of its own to rebut or explain inferences 
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raised by the first parties evidence. In this case, the State, not the defense, elicited 

the opinion testimony about the Defendant’s character from the witness. Therefore, 

it was not a defendant’s question opening the door and the State could not introduce 

inadmissible prior bad acts to rebut its own evidence.  

 

 Finally, the trial court was found to have abused its discretion by denying 

Defendant’s request for a mistrial and that the error prejudiced the Defendant. The 

Court of Appeals held that this was a “close case” where the guilty verdict rest on 

inferences that the Defendant knowingly endangered a child by under feeding the 

child. Given the fact that the evidence of the Defendant’s guilt was not 

overwhelming, the Court of Appeals held a reasonable probability that the 

prosecutor’s improper questions regarding prior bad acts and the confidential 

juvenile records affected the outcome of the trial. Therefore, the trial court did in fact 

abuse its discretion by denying the Defendant’s request for mistrial. The case was 

therefore reversed and remanded for a new trial.      

 

Hospital admission records, offered under the business records statute, 

Section 490.680, did not violate the Sixth Amendment right of Confrontation 

Clause as the records were not prepared in anticipation of criminal 

proceedings and are therefore not testimonial. 

 

 State of Missouri v. Kurt A. Steidley, 533 S.W.3d 7 (Mo. App 

 2017) WD79348   

 

 Defendant was convicted of arson in the second degree. Among other points 

of error, Defendant complains that the trial court erred in the admission of certain 

hospital records of admission of Defendant’s treatment he received on the day of the 

fire. The State introduced those hospital admission records during an ATF agent’s 

testimony using an affidavit signed by the hospital’s custodian of records. The 

hospital admission records indicated that the Defendant reported elbow pain after 

falling and landing on his elbow. The hospital records undermined the Defendant’s 

credibility, as they contradicted Defendant’s report to the ATF agent that he 

sustained a head injury on the day of the fire at his home, and his statement that 

another witness that he sustained a head injury at his sporting goods store. 

 

 Defendant first argued that the affidavit used to impeach his hospital records 

failed to comply with the requirements of Section 490.680 because it did not include 

a description of the mode or method of preparation. The Court of Appeals held as to 

this point that the trial court has broad discretion to admit or deny evidence during a 

criminal trial and error only occurs when there is a clear abuse of discretion. In this 

case, the affidavit complied with the above section of Missouri law so Defendant’s 

argument as to this point failed. 

 

 Defendant also argued that the hospital records admission violated his Sixth 

Amendment right to confront a witness. Defendant only argued at trial through his 

attorney that their admission would violate his rights “under the Missouri 

Constitution and the Constitution of the United States.” The court held that this was 

insufficient to preserve a claim of violation of the Sixth Amendments Confrontation 

Clause for appellant review. By failing to raise the specific constitutional objection at 

the time the records were first admitted, his objection under the Sixth Amendment 

was not preserved in appeal. 
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 Finally, the court held that even if the Defendant had preserved the issue by 

timely raising his constitutional concern to admission of the hospital records, the 

objection would not have been sustained. Ordinary business records tend to be 

excluded from the scope of the Sixth Amendments Confrontation Clause as they 

were not prepared in anticipation of criminal proceedings and are therefore not 

testimonial. Melendez Diaz v. Massachusetts, 557 US 305(2009) admission of a 

business record containing a statement by defendant in the nature of an admission 

against interest does not constitute testimonial evidence that violates the 

confrontation clause of the Sixth Amendment. Accordingly, the Judgment was 

affirmed. 

 
IV.  CRIMINAL PROCEDURE 

 

Kansas City’s appeal from the trial court’s Judgment against Defendant 

awarding the City unpaid earnings taxes and other costs, but failing to 

award prejudgment interest was dismissed because the City’s Municipal 

ordinance authorizing imposition of interest was not admitted into evidence 

in trial. 

         

 City of Kansas City v. Bego Cosic, ___S.W.3d__(Mo. App 2018) 

 WD80985 

 

 Kansas City filed a petition against Defendant seeking to recover delinquent 

earnings taxes for four prior years. In the trial that was conducted in 2017, the City 

introduced twelve exhibits, three of which were purported to be controlling 

ordinances applicable to the monies sought. In addition, the City presented 

testimony from a senior analyst with Kansas City’s Revenue Division testifying that 

the Defendant had not paid earnings taxes and interest totaling $2,823.76. The trial 

court entered judgment in favor of the City for the principal amount, but did not 

award the City any penalties or pre-judgment interest. 

 

 Kansas City’s single point on appeal argued that the trial court erroneously 

failed to award the City pre-judgment interest because the applicable Municipal 

ordinance mandates the imposition of pre-judgment interest on the Defendant’s 

unpaid earnings taxes. The interest rate according to the ordinance is 12% per 

annum on all unpaid earnings taxes. 

 

 The Court of Appeals held that the City did not establish that the applicable 

ordinance was admitted into evidence at trial, the trial transcript does not include 

any specific reference to the ordinance, and the senior analyst’s testimony does not 

constitute proof of the contents of the ordinance. Curiously, the exhibits were not 

deposited with the court and as a result, the contents of the applicable ordinance 

were not a part of the record on appeal. Kansas City attempted to cure the defect by 

including in the appendix to its brief a copy of what it claims is the applicable section. 

However, the Court of Appeals held that items contained in an appendix, but which 

are not in the legal file or deposited with the Court are not considered on appeal. As 

a result, the Court of Appeals affirmed the trial court’s judgment and the City’s 

appeal was dismissed. 

 

Pro Se Defendant’s conviction of failure to yield to an emergency vehicle 

and subsequent ten day jail sentence was affirmed notwithstanding 

Defendant’s argument that because Defendant was not engaged in 

“Commerce” as defined in 49 U.S. Code § 31301, he was not subject to the 
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laws the officer sought to enforce and second, that he was denied due 

process because he was not allowed to fully question the officer as to legal 

definitions of “commerce”. 

 

 State of Missouri v. Joshua Morgan Gorombey, ___S.W.3d__ 

 (Mo. App 2018) WD80016 

 
 Defendant was stopped off of Interstate 435 in Clay County, Missouri as a 

result of the Highway Patrol Officer determining that Defendant was traveling 93 

miles per hour in a construction zone with a reduced speed of 55 miles per hour. 

(The information for speeding was subsequently amended by the State to driving 93 

in a 65 mile per hour zone because of apparent deficiencies in the proof required 

pursuant to Section 304.582 R.S.Mo. Defendant traveled approximately one half mile 

between the time the officer initiated the emergency lights and stopping his vehicle. 

He gave expressions to the officer during that one half mile that he was not 

intending to stop. 

 

 During the stop, the Defendant denied driving his vehicle, although he was 

seated in the driver’s seat and failed to produce a driver’s license. In addition, he 

failed to produce proof of insurance. 

 

 The Defendant, again pro se, raised six points of error on appeal. The 

Defendant’s main and initial point was that he was denied due process by allowing 

the officer to testify because the officer was not competent to act as a witness. First, 

Defendant argued that because he was not engaged in “Commerce” he was not 

subject to the laws the officer sought to enforce. Secondly, the Defendant argued 

that he was denied due process because he was not allowed to fully question the 

officer as to the legal definitions of “commerce” and that the officer was not able to 

answer the Defendant’s questions regarding the legal definitions to the Defendant’s 

satisfaction. Therefore, Defendant concluded that the officer was incompetent to 

testify. 

 

 The Court of Appeals held that a witness is competent if he or she shows: 

1. A present understanding of, or the ability to understand upon instructions, 

the obligation to speak the truth; 

2. The capacity to observe the occurrence about which testimony is sought; 

3. The capacity to remember the occurrence about which testimony is 

sought; 

4. The capacity to translate the occurrence into words. 

 

 The Court of Appeals found that since the Defendant never objected to the 

officer’s testimony on the basis of competence, any such objection is waived. In 

addition, the officer was present and personally observed all of the factual events 

that formed the basis of his testimony. Furthermore, there is no exception that such 

limitations of speed only apply to those engage in “commerce”. Missouri has the 

authority to regulate speed for public safety, including criminal sanctions and has 

done so by establishing statutes setting forth such regulations. The officers allegedly 

deficient answered as to statutory definitions did not render the witness to be an 

incompetent witness. Generally, witnesses testify as to facts and do not express an 

opinion as to the ultimate issue of guilt which is determined by the trier of fact or 

opinions on the law which must ultimately be determined by the Judge. 
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 All of the points of appeal raised by the Defendant were denied and the 

conviction was affirmed. 

 

Trial court was found under no duty and therefore did not plainly err in 

failing to sua sponte order a mental examination of Defendant. 

 

 State of Missouri v. David Hygrade, ___S.W.3d___(Mo. App 

 2018) ED105145  

 

 Defendant was convicted of two counts of unlawful possession of a firearm. A 

jury convicted him of both counts and he was sentenced to fifteen years 

imprisonment, concurrently. Defendant alleged the trial court erred in failing to sua 

sponte order a competency examination of Defendant after reviewing the sentencing 

assessment report (SAR). Defendant believed there were several factors present in 

the SAR to give the trial court reasonable cause to question Defendant’s competency 

to stand trial.  

  

 The Court of Appeals was requested to consider the claim under a different 

standard of review other than plain error, since the issue of competence was not 

raised at all by Defendant at trial. The Court of Appeals disagreed in this case, and 

as a result, the court considered this case only to determine “whether manifest 

injustice or a miscarriage of justice would result if the unpreserved error is left 

uncorrected”.  

 

 The Court of Appeals began it’s analysis in this case reviewing the universal 

rule that a Defendant is competent to stand trial if he has sufficient ability to consult 

with his attorney and has a rational and factual understanding of the proceedings 

against him. The opinion cites Section 552.020.2, R.S.Mo., which requires a Judge to 

sua sponte order a mental exam of the Defendant if “he or she has reasonable cause 

to believe the Defendant lacks the mental capacity to proceed.” However, in order to 

require a sua sponte order of an examination, there must be some information, 

evidence, or observation to trigger the statutory requirement of “reasonable cause.”  

Trial courts are vested with broad discretion in regard to their decision to grant or 

deny a mental examination. 

 

 The Court of Appeals cited that there is no single factor that determines 

whether or not a trial court with reasonable cause to question a Defendant’s mental 

capacity must order a mental examination. However, the factors that a court should 

consider are: 

 

1. Prior commitments to mental institutions for evaluation. 

2. Inappropriate behavior on the witness stand or inappropriate responses. 

3. Bizarre circumstances surrounding the alleged criminal activity in the 

case. 

4. The nature of the prior offenses causing earlier examinations.       

 

      In this case, Defendant only specifically points out to the facts that: 

 

1. His full scale IQ score is 59, 

2. He was diagnosed with intellectual disabilities, 

3. He received social security disability benefits, 

4. He read at a third grade level at age 29, 
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5. He was held at a medical center for federal prisoners when he was 

federally incarcerated. 

  

 The Court of Appeals held that the factors above were insufficient to give the 

trial court reasonable cause to believe that the defendant lacked capacity. 

 

 As a result, the Court of Appeals indicated it could not conclude that a 

reasonable Judge, faced with the same information as the trial court in the present 

case, should have experienced doubt as to Defendant’s competence. When 

considered in light of the circumstances in their entirety, the factors Defendant 

points out in the SAR do not rise to the level of reasonable cause to require the trial 

court to order a mental examination on its own motion. As a result, the trial court did 

not err, plainly or otherwise, in failing to sua sponte order a mental examination of 

Defendant. 

 

 

 Defendant unsuccessfully appealed a verdict convicting Defendant of 

leaving the scene of a motor vehicle accident, under the “plain error” rule, 

notwithstanding the prosecutor making a closing argument with several 

references to Defendant’s possible intoxication during the accident, all of 

which Defendant counsel did not object. 

 

 State of Missouri v. Oren Rea Rinehart, ___S.W.3d__(Mo. App 

 2018) SD34828  

 

 Following a jury trial, Defendant was sentenced to three years in prison for 

leaving the scene of a motor vehicle accident in which a death occurred. Defendant 

asserted that the trial court plainly erred in failing to grant him a new trial after the 

prosecutor, in closing argument, made reference to Defendant’s possible intoxication 

on the night of the accident. Initially, the Court of Appeals observed that Defendant’s 

claim was unpreserved inasmuch for the reason that Defense counsel did not make a 

timely objection to several references made by the prosecutor in closing arguments 

to Defendant’s possible intoxication. Nevertheless, the Court of Appeals did consider 

the merits of the Defendant’s claim under the “plain error” rule which contemplates 

two steps: 

 

1. The review in court inquires whether the claimed error is a plain error 

affecting substantial rights and 

2. If plain error affecting substantial rights is found, the court determines 

whether the error actually did result in manifest injustice or a miscarriage 

of justice. In this case, Defendant contended that the trial court plainly 

erred in failing to sua sponte declare a mistrial after the prosecutor’s 

comments in closing argument. In other words, the Defendant attempted 

to essentially place the burden and responsibility for corralling a 

prosecutor in his closing arguments to the jury.   

 

 When the Defendant’s counsel objected, though untimely, counsel did not 

request a mistrial, but instead requested that the jury should be advised that there 

was not evidence of drinking and to disregard those comments of the prosecutor. 

The trial court granted this request for relief and allowed the Defendant to come 

back in further closing argument to argue that there was no evidence of intoxication. 

The Court of Appeals held that where the trial court grants Defendant all the relief he 

requested, the trial court does not err. 
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 As a result, the Judgment of the trial court is affirmed. 

 

 

Before probation can be provoked for failing to pay amounts due as a 

condition of probation, the sentencing court must inquire into and make 

findings regarding the reasons for the Defendant’s failure to pay. 

 

 State of Missouri, ex rel. Hawley v. The Hon. Bart  Spear, 

 ___S.W.3d___(Mo. App 2018) WD81140 

          

 Without describing the procedural avenue for having this case before the 

Court of Appeals, the issue presented before the Court was whether the sentencing 

court had complied with the Missouri Supreme Court holding in State ex rel. Fleming 

v. Board of Probation and Parole, 515 S.W.3d 224 (Mo. banc 2017) regarding a 

sentencing court failing to make the required inquiries and findings concerning a 

Defendant’s reasons for failing to pay restitution and failing to consider alternatives 

to imprisonment. Defendant in this case was presented with an order following a 

completion of a 120 day shock incarceration to pay restitution to the victim under his 

conviction of financial exploitation of the elderly in the sum of $242,000.00. He owed 

in excess if $200,000.00 and did not comply with the requirement to pay a monthly 

restitution payment of at least $4,000.00 per month.  

 

 The trial court held a probation violation hearing in which the only evidence 

adduced by the State concerned Defendant’s non-payment of restitution was its 

provision of a printout, showing that Defendant had paid only $6,200.00 since a 

previous hearing. Defendant offered evidence of his current employment at the rate 

of $11.00 per hour. No other evidence was submitted by either party. Following the 

revocation hearing, the court entered an order and judgment that the 25 year 

sentence be executed.  

 

 Three years later, Defendant filed a Petition for Writ of Habeas Corpus 

alleging that the sentencing court improperly revoked his probation. The sentencing 

court agreed and the State of Missouri filed this appeal to the court’s order re-

instating probation.  

 

 The Missouri Court of Appeals, Western District held that Defendant should be 

discharged from his sentence of imprisonment, released from custody of the 

Department of Corrections and restored to his status of a probationer under the 

sentencing courts orders setting the terms and conditions of his probation. The court 

reasserted the application in Missouri of the United States Supreme Court opinion, 

Beardon v. Georgia, 461 U.S. 660 (1983), setting forth that before a sentencing 

court revokes a probation for failure to pay a fine or restitution, the court must 

determine whether the Defendant refused to pay or failed to make sufficient bona 

fide efforts to acquire the resources to pay. If the court determines that the 

Defendant did not make bona fide efforts to pay, then the court must consider 

alternate measures of punishment other than imprisonment. In this case, because 

neither the sentencing court’s findings nor its record justified a determination that 

the Defendant had not made sufficient bona fide efforts to find sufficient work to pay 

his restitution, the sentencing court was correct in reinstating his probation status 

and having the defendant released from the Department of Corrections after a three 

year stint at Crossroads Correctional Center.   
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Where a defendant who pleaded guilty to DWI and felony driving without a 

valid license challenged the enhancement of the offenses to felonies, the 

case is remanded for re-sentencing because the State did not present any 

evidence to support a finding that the Defendant had prior convictions for 

driving without a valid license.  

 

 Patrick H. Syre v. State of Missouri, ___S.W.3d__(Mo. App 2018) 

 WD80132       

 

 Defendant was convicted of class B felony driving while intoxicated and class 

D felony driving without a valid license. At the time that the pleas of guilty were 

entered by the Defendant, the Circuit Court questioned Defendant at the plea 

hearing to ensure that his guilty pleas were made knowingly, intelligently, and 

voluntarily. The class B felony information set forth the ten prior alcohol related 

convictions for which there was the basis for enhancement. However, the 

information, testimony of the Defendant at the plea hearing, and the State’s 

evidence, did not present anything which would support a finding that the Defendant 

had prior convictions for driving without a valid license. 

 

 The Defendant at sentencing did not admit his prior convictions for driving 

without a valid license. At that hearing, the driving without a valid license offense 

was mentioned only once, and the discussion consisted solely of the prosecution and 

the defense both recommending that any sentence on the driving without a valid 

license offense should be ordered to run concurrent to Defendant’s sentence for 

driving while intoxicated. Even with the oral judgment, the court did not pronounce a 

sentence for driving without a license, but in the written judgment ordered a four 

year sentence to run concurrently with the ten year driving while intoxicated class B 

felony. 

 Defendant appealed both of his felony convictions based upon his argument 

that the prosecutor never presented evidence of his prior convictions for intoxication 

related offenses and the court made no findings concerning his prior convictions for 

driving without a valid license. The Court of Appeals held that the Defendant waived 

proof of his prior convictions, as contemplated by Section 577.023.11. In addition, 

during the plea hearing, the Prosecutor stated that the Defendant was arrested for 

DWI, “has ten prior convictions for driving while intoxicated.” Defendant agreed with 

the recitation of the facts by the prosecutor. However, Defendant’s conviction of a 

class B felony of driving without a license is a different story. 

 

 Unlike the enhancement of Defendant’s driving while intoxicated offense, 

Defendant’s driving without an invalid license was enhanced to a class B felony 

without a sufficient evidentiary hearing. The State did not present any evidence at 

the guilty plea or sentencing hearing which would support a finding that Defendant 

had prior convictions for driving without a valid license. In addition, there was not 

basis to find that Defendant waived proof of the prior convictions necessary to 

enhance his driving without a valid license offense. Finally, Defendant did not even 

admit his prior convictions of driving without a valid license at the sentencing 

hearing. Because the State failed to present sufficient evidence to establish that 

Defendant had prior convictions for driving without a valid license, and that 

Defendant did not waive proof of those convictions, his offense should not have been 

classified as a class D felony.  

 

 The court remanded the case, not to give the State another opportunity to 

“cure” its failure to present evidence of the Defendant’s prior conviction, but to 
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instruct the Circuit court for resentencing on the charge of driving without a valid 

license as a misdemeanor. 

 
V. DWI/ADMINISTRATIVE CASES 
 

§ 577.041.1 provides a limited statutory right to confer with an attorney 

prior to taking a breath test.  The statute allows for a reasonable 

opportunity to contact an attorney to make an informed decision.  This does 

not necessarily include a right to privately speak with an attorney away 

from the peace officer.  

 

Roesing v. Director of Revenue, ___ S.W. 3d ___ (Mo. App. 2018); 

WD80585 (03/13/2018) 

 

 Roesing appealed from the trial court’s determination sustaining revocation of 

his license for failing to submit to a chemical test.  He challenges the determination 

because he claims that he was not allowed to speak to his attorney violating his right 

to consult with counsel.  

 

Following his arrest on suspicion of DWI, Roesing was read the implied 

consent law.  He was permitted to use his cell phone to contact an attorney and had 

asked to speak to his attorney in private.  The discussion could not be private 

because every room in the detention facility was audio and video recorded.  As a 

result, he continued his conversation with his attorney in the officer’s presence, with 

the officer standing three to four feet away.  The officer testified that he could hear 

what Roesing was saying during the call but he could not hear what the attorney was 

saying.  The trial court sustained the revocation of his driving privileges.   

 

 Roesing challenged the third component of the statutory scheme under the 

implied consent law with respect to refusals, that is, that he was not allowed to 

speak with an attorney because he was not allowed to do so in private.  The statute 

allows twenty minutes within which to contact an attorney.  Roesing contends, 

however, that he should have been allowed to do so in private and failure to allow 

him to do so invalidated his refusal to submit to a test.    

 

THERE IS NO CONSTITUTIONAL RIGHT TO SPEAK WITH AN ATTORNEY WHEN 

DECIDING TO TAKE A BREATH TEST. THE RIGHT IS STRICTLY PROVIDED BY 

STATUTE WHICH GIVES A REASONABLE OPPORTUNITY TO CONTACT AN ATTORNEY 

WITHIN A TWENTY MINUTE TIME-FRAME.  The statutory scheme was met when 

Roesing was given twenty minutes to contact an attorney as required by the statute.  

The subsequent refusal was, therefore, valid.  There is no right to confer privately 

with an attorney covered by the statute.  To allow same would be to broaden the 

definition of reasonable opportunity to contact an attorney beyond those definitions 

provided in Missouri case law.  The court looked for guidance in a case involving a 

statutory right to communicate with counsel in termination of parental rights 

proceedings where the Missouri Supreme Court held that the lack of ability to have 

private conversations with counsel due to the Department of Corrections personnel’s 

presence did not violate the statutory schemes.   

 

Furthermore, it did not violate the attorney/client privilege nor waive same 

because a driver is required to involuntarily conduct the conversations in the 

presence of the lawyer.  The attorney/client privilege dictates whether the 

communication could be admitted at trial, it does not implicate whether Roesing was 
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afforded the statutory right to contact counsel.  Roesing was not denied his limited 

statutory right to contact an attorney.  AFFIRMED. 

 

A party may be sentenced to enhanced punishment based upon prior 

convictions.  Proof of prior convictions may be waived by the actions of the 

defendant.   

 

Sayre v. State, ___ S.W. 3d ___ (Mo. App. 2018); WD80132 

(2/2/2018) 

 

 Sayre pled guilty to one count of driving while intoxicated and also driving 

without a license but each charge was enhanced to a felony because of prior 

convictions.  He sought to vacate his sentences claiming no evidence of his prior 

convictions were presented at the hearing for purposes of enhancement.  The 

charging document reflected that he had been convicted of ten prior intoxication 

related traffic offenses.  At the sentencing hearing, he claimed he clearly understood 

the nature of the charges against him and had read the documentation.  Specifically, 

the prosecutor stated that he had ten prior convictions for driving while intoxicated.   

 

 Sayre’s motion for post-conviction relief claimed that he was prejudiced by 

the lack of evidence and findings regarding the prior convictions with respect to the 

DWI as well as the license charge.  Unlike the DWI charge, there was no mention of 

any predated driving without a license offenses at the plea hearing.   

 

ENHANCED SENTENCING REQUIRES PROOF OF PRIOR CONVICTIONS.  A 

PARTY MAY WAIVE PROOF OF PRIOR CONVICTIONS BY ACKNOWLEDGING THE 

ACCURACY OF THE PLEA DOCUMENT OR INFORMATION PRESENTED AT THE PLEA 

HEARING.  

 

The charging document reflected ten prior convictions for driving while 

intoxicated and such recitation of that factual basis was mentioned at the plea 

hearing and acknowledged by Sayre.   Accordingly, Sayre waived proof of those prior 

convictions and cannot complain afterwards of the lack of same.   

 

With respect to the driving without a license, there was no such 

acknowledgment so insufficient proof was presented to support those convictions or 

any claim that there was a waiver of proof of prior convictions.  Accordingly, the 

driving without a license was vacated and remanded for resentencing.  The post-

conviction relief with respect to the DWI was denied.  

 

The Fourth Amendment generally declares warrantless seizures as 

unreasonable.  One exception to the general rule is a brief investigative stop 

supported by reasonable suspicion.  Reasonable suspicion will justify a stop 

where unusual conduct is observed which leaves a reasonable person, in 

light of their experience, to conclude criminal activity may be afoot.   

 

State v. Atkinson, ___ S.W. 3d ___ (Mo. App. 2018); SD34966 

(0/01/2018) 

 

 Atkinson appealed her conviction of driving while intoxicated and failing to 

drive on right half of the roadway.  She claimed the court erred in rejecting her 

motion to suppress because there was no reasonable suspicion for the traffic stop 
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and no evidence she violated the provisions of § 304.015 regarding driving on the 

right half of the roadway.   

 

 An officer was assigned to the DWI Specialist Unit with the Greene County 

Sheriff’s Department and while stopped at a traffic light observed a person, Atkinson, 

beside them in the right-hand lane slouched over searching for her mouth with a 

cigarette. After the light changed, Atkinson’s vehicle was observed moving over to 

the right shoulder past the fog line and started to drive on the right shoulder, at one 

point being almost entirely on the right shoulder.  This lasted approximately 20 

seconds.  Atkinson was stopped and the officer, who was a certified drug evaluator, 

conducted a DWI investigation at the roadside.  The officer admitted that the entire 

incident occurred in a matter of seconds and that she considered Atkinson driving on 

the shoulder far enough to where it was a very unusual action to take.  She also 

claimed the traffic stop was made due to a lane violation.  Further testimony 

consisted of the officer describing Atkinson trying to find her mouth with a cigarette 

she had lit in her hand, searching, tapping it to her face, and sliding it in her mouth, 

again indicating what the officer believed to be unusual behavior.   

 

 After Atkinson was stopped, she had difficulty removing her driver’s license, 

slurred speech, bloodshot and watery eyes consistent with substance impairment, 

according to the officer.  Further field sobriety tests, according to the officer, were 

consistent with intoxication and based on the officer’s experience as a DRE, Atkinson 

was under the influence of some type of substance.  A drug recognition evaluation 

was made, as well as a blood draw.  Atkinson admitted to taking Methadone and a 

drug called Celexa.  The officer concluded based upon her evaluation that Atkinson 

was too impaired to drive.   

 

 Atkinson presented no evidence and was found guilty on all counts and 

challenged the evidence of reasonable suspicion and the grounds for the stop based 

on failing to drive on the right half of the roadway.  REASONABLE SUSPICION THAT 

WILL JUSTIFY THE MINIMAL INTRUSIVE TERRY STOP IS PRESENT WHEN A POLICE 

OFFICER OBSERVES UNUSUAL CONDUCT WHICH LEADS HIM OR HER REASONABLY 

TO CONCLUDE IN LIGHT OF HIS OR HER EXPERIENCE THAT CRIMINAL ACTIVITY 

MAY BE AFOOT.  THE COURT LOOKS AT THE TOTALITY OF THE CIRCUMSTANCES TO 

EVALUATE WHETHER REASONABLE SUSPICION HAS BEEN MET.  

 

 The Court concluded that the circumstances here were sufficient to warrant 

reasonable suspicion.   The officer observed unusual conduct, suggestive of 

intoxicated driving, the difficulty finding the cigarette in her mouth, deviation over 

the fog line, and substantial deviation onto the shoulder.  Consequently, there was 

sufficient indicia that criminal activity may have been afoot to warrant the officer’s 

traffic stop.   

 

 The Court further notes on the charge of failing to drive upon the right half of 

the roadway that statutorily it is required that, in order to comply with the statute, a 

person must drive upon the right half of the roadway. The court finds that roadway is 

defined as that portion of the state highway ordinarily used for travel, exclusive of 

the shoulder.  Consequently, the fog line and shoulder are not part of the roadway 

and a violation of the statute occurred.   JUDGMENT AFFIRMED.  

 

The crime of driving while intoxicated is not required as an element of the 

offense, the commission of a traffic violation.  The offense is committed by 

the act of driving while in an intoxicated condition.    

MMACJA 2018 Annual Courts Conference 336

Back to Index



 

State v. Barlow, ___ S.W. 3d ___ (Mo. App. 2018); WD80363 

(03/27/2018) 

 

 Barlow appealed a conviction of the class B felony of driving while intoxicated.  

He claimed the trial court erred in the admission of evidence obtained as a result of 

the traffic stop, alleging no reasonable suspicion to stop his vehicle.  Barlow was 

observed talking with a group of friends by an officer who he noticed that Barlow had 

bloodshot and glassy eyes and smelled of intoxicants.  This was while standing 

outside a café.  The officer also heard Barlow speaking and detected slurred speech 

and he also smelled of intoxicants.  Before the officer could detain Barlow to prevent 

him from driving, he got into the driver’s seat of a vehicle and drove away.  The 

officer attempted to locate Barlow but was unable to immediately do so.  

Approximately ten minutes later, he observed Barlow’s vehicle drive past and was 

able to stop it.  After the stop, he again observed the same signs of intoxication that 

he had previously observed.  Field sobriety tests were conducted revealing signs of 

intoxication.  The breath test showed Barlow’s BAC was .286 percent.  

 

 Barlow with charged with a DWI, a chronic offender.  He filed a motion to 

suppress claiming the stop was not supported by reasonable suspicion.  The motion 

was overruled and Barlow did not renew his objection to the admission of the 

evidence at trial.  

 

 Barlow alleged that bloodshot and glassy eyes, slurred speech, and a strong 

odor of intoxicants was not enough to justify the traffic stop when the officer did not 

observe Barlow make any traffic violations before stopping him.  Since the objection 

was not properly renewed after overruling the Motion to Suppress, the court looked 

to whether, in its discretion, it could review the matter as plain error.  Plain error 

would require the court to determine whether there were substantial grounds for 

believing a ‘manifest injustice or miscarriage of justice occurred, and then whether or 

not such miscarriage of justice or manifest of justice will occur if the error is left 

uncorrected.  The court did not feel that the claim here established substantial 

grounds for manifest injustice but nonetheless reviewed the issue of the stop as a 

warrantless search and seizure under the Fourth Amendment. THE LAW DOES NOT 

REQUIRE THAT A POLICE OFFICER DEVELOP REASONABLE SUSPICION A PARTY WAS 

INTOXICATED UNLESS FIRST OBSERVING THE PARTY COMMIT A TRAFFIC 

VIOLATION.  THE CRIME OF DRIVING WHILE INTOXICATED DOES NOT HAVE SUCH 

A REQUIREMENT,  

 In this case, the officer observed Barlow in an intoxicated condition before 

entering his vehicle, having had a reasonable opportunity to observe his physical 

condition.  These observations were made before Barlow entered his vehicle and ten 

minutes before the traffic stop.  Accordingly there were specific and articulable facts 

justifying a reasonable suspicion to justify the stop.  JUDGMENT AFFIRMED. 

 

To be admissible an HGN field sobriety test must be properly administered 

in order to form the bases for probable cause for the arrest.  

 

State v. Deweese, ___ S.W. 3d ___ (Mo. App. 2018); WD80076 

(02/27/2018) 

 

Deweese appealed his conviction of driving while intoxicated as a persistent 

and chronic offender. He specifically challenged the admission of the HGN test, 

alleging the State failed to lay a proper foundation for admission of the test.  He was 
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stopped by an officer who observed him swerving within the lane of traffic and 

crossing the center line numerous times.  After emergency lights were activated, 

Deweese did not stop for nearly eight blocks, then an additional five blocks after the 

sirens were activated.  

 

 Indicia of intoxication upon being stopped included bloodshot and watery 

eyes, difficulty obtaining personal papers, not knowing where he was coming from or 

going, odor of intoxicants and admission to drinking two drinks of vodka before 

driving.  An HGN test was performed and the officer testified that all six clues of 

intoxication were present.  In addition, he failed several field sobriety tests, testing 

.274, and was placed under arrest and eventually found guilty for driving while 

intoxicated.   

 

 Deweese contended that the officer did not correctly perform the HGN test.  

He also challenged whether the test was even performed based on a witnesses 

testimony who was a hundred feet away who claimed he did not see any tests being 

performed by the officer.   

 

TO ADMIT THE HGN TEST INTO EVIDENCE THE STATE MUST SHOW THE 

OFFCER WAS ADEQUATELY TRAINED TO ADMINISTER THE TEST AND RENDER AN 

OPINION AND THE TEST WAS PROPERLY ADMINISTERED.  IT HAS BEEN HELD THAT 

EIGHT HOURS OF INSTRUCTION IS SUFFICENT TO ALLOW ADMINISTRATION OF THE 

TEST.  The officer testified he had at least eight-hour shifts of training on the HGN 

test and the corresponding certificate plus training pursuant to the NHTSA manual.  

Accordingly, the court found that the officer possessed the necessary training to 

administer the test and render an opinion. 

   

  The witness’ testimony, being inconsistent with the officer’s, did not render 

the test inadmissible.  The jury was free to disbelieve or believe any conflicting 

testimony and judge the witnesses credibility.  JUDGMENT AFFIRMED.  

 

Defendant’s conviction of driving while intoxicated was upheld based on 

circumstantial evidence that the defendant was operating a motor vehicle 

while in an intoxicated condition.  There was a temporal connection 

between the defendant’s operation of the vehicle and his observed 

intoxication.  

 

State v. Lopez, 539 S.W. 3d 74 (Mo. App. 2017)  

 

 Lopez was found guilty by the trial court of driving while intoxicated, 

endangering the welfare of a child, and driving without a valid license.  Lopez 

appeals arguing that there was insufficient evidence to support the DWI conviction, 

and that the trial court erred in permitting an instructional error and improperly 

applying the law  

 

 An officer responded to a dispatch reporting a vehicle accident.  He found a 

vehicle had gone off the road and struck a tree. Lopez was outside the vehicle but 

identified himself as the driver and stated his child was with him at the time of the 

accident.  He produced a Mexican identification card, but he did not have a Missouri 

driver's license or an international driver's license.  He had a moderate smell of 

alcohol, slurred speech, was swaying, and his eyes were bloodshot, watery, and 

glassy. He showed nystagmus on the HGN, and showed impairment on application of 

several field sobriety tests.   
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On appeal, Lopez argued there was insufficient evidence for conviction of the 

DWI charge.  TO SUSTAIN A CONVICTION OF DWI, THE STATE MUST PROVE BY 

DIRECT OR CIRCUMSTANTIAL EVIDENCE, NOT ONLY THAT THE DEFENDANT WAS 

INTOXICATED, BUT THAT DEFENDANT OPERATED THE VEHICLE WHILE IN AN 

INTOXICATING CONDITION. THIS CAN BE PROVEN BY CIRCUMSTANTIAL EVIDENCE 

WHICH GIVES RISE TO A LOGICAL INFERENCE THAT A PARTICULAR FACT EXISTS.  

THERE MUST BE A SUFFICIENT TEMPORAL CONNECTION BETWEEN DEFENDANT’S 

OPERATION OF THE VEHICLE AND THE OBSERVED INTOXICATION.  

 

 Defendant argued that the evidence of intoxication was too remote.   

 

 The court reviewed the timeline as follows:  crashed vehicle 7:20 p.m.; 

dispatch call at 7:30 p.m.; officer arrival 10-15 minutes later, observed signs of 

intoxication. The court notes there was approximately 30 minutes or less between 

defendant’s admission he was driving and the officer’s observations of intoxication 

and that this was sufficiently close in time to support an inference of intoxication 

while driving .    

 

 In addition, the court believed there was sufficient circumstantial evidence 

and witness testimony to prove intoxication.  The defendant admitted to drinking six 

beers.  The officer noticed indicia of intoxication on the defendant, including smell of 

alcohol, slurred speech, etc. The defendant failed the field sobriety test.  As a result, 

a reasonable judge or jury could find the defendant was operating his vehicle while 

intoxicated.   

 

 While defendant may present alternative explanations, an appellate court will 

not reweigh the evidence or substitute its judgment for that of the jury.  The weight 

of the evidence was for the jury, not the appellate court.  There were also issues 

regarding the verdict directing instruction not defining the meaning of “recklessly” 

and “caused”.  The appellate court found that it contained a concise statement of 

defendant’s conduct and the definitions were not required.  The court also 

determined that the State met its burden of the driving without a license charge 

because the defendant failed to properly preserve it for review.  JUDGMENT AND 

SENTENCE AFFIRMED.  

 

When a portable breath test is used for probable cause to arrest, the 

numerical result of the test is admissible.  

 

State v. Roux, ___ S.W. 3d ___ (Mo. App. 2017); SD34775 

(9/12/2017 

 

Roux was charged with driving while intoxicated and filed a motion to 

suppress the evidence in the case.  The motion was granted and the State appeals 

pursuant to §547.200.1(3)1. The State argues the trial court’s decision was not 

supported by substantial evidence and the court erred in refusing to admit the result 

of the portable breath test.   

 

 Roux’s vehicle was stopped without illuminated tail lights.  After being 

removed from the car, Roux was asked to submit to a portable breath test.  The 

results of the test were positive for alcohol, greater than .08.  Roux’s attorney 

objected to the testimony regarding the portable breath test arguing that the 

number is not admissible with regards to a PBT.  The argument was that the PBT 
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could only be considered for the limited purposes of why the officer made the 

decision to arrest for probable cause purposes.  The trial court found that the officer 

could testify to the positive result, but not the numerical result.  The court then 

subsequently found that a positive PBT was insufficient in the absence of other 

evidence of impairment to establish probable cause to arrest.   

 

 The issue for the appellate court became whether an abuse of discretion 

existed.  An abuse of discretion exists when the trial court misapplies the law in 

excluding evidence. THE ADMISSION OF A PORTAL BREATH TEST IS SPECIFICALLY 

RESTRICTED BY STATUTE.  IT IS ADMISSIBLE AS EVIDENCE OF PROBABLE CAUSE 

FOR THE OFFICER TO ARREST, AND AS EXCULPATORY EVIDENCE BUT NOT 

ADMISSIBLE TO SHOW BLOOD ALCOHOL CONTENT.   

 

 However, the evidence of a positive test is ambiguous without an actual 

numerical value which makes the result relevant to the issue of probable cause.  The 

appellate court, therefore, concluded that the trial court’s ruling on the admissibility 

of the PBT prevented the State from presenting admissible evidence to support its 

burden of proof that there was probable cause to arrest.  Accordingly, the numerical 

result of the PBT, for probable cause purposes, should have been admitted.   

 

 The case was remanded for admission of the PBT results and reexamination 

and evaluation of the existence of probable cause in light of same.  

  

The quantum of evidence necessary to establish probable cause is 

considerably less than that required to prove guilt beyond a reasonable 

doubt.  In a refusal case, the question is whether the facts taken in the 

aggregate were sufficient for the officer to believe a defendant was driving 

while intoxicated.   

 

Trentmann v. Dir. of Revenue, ___ S.W. 3d ___ (Mo. App. 2018); 

ED105642 (02/27/2018) 

  

 Trentmann appealed the trial court’s judgment sustaining revocation of his 

license for refusing to consent to a breath test.  He contended that the trial court 

erred in finding there was reasonable grounds to believe he was driving while 

intoxicated and that the officer did not satisfy the statutory requirements for 

requesting the test.   

 

 An officer was dispatched to a motor vehicle crash.  He found the vehicle on 

its roof.  An ambulance was already at the scene and the driver was inside the 

ambulance.  Trentmann stated that he was the only person in the vehicle.  He had a 

moderate odor of intoxicants, watery and bloodshot eyes, and mumbled speech.  He 

had no idea what had happened but admitted that he had consumed alcohol that 

night and woke up in the morning to go home.  When asked when he had stopped 

drinking he said seven o’clock and claimed he had drank “a lot”.  He refused an HGN 

and a PBT test.  He was arrested for DWI and failed to respond when asked to 

submit to a test, therefore, the officer treated his silence as a refusal.   

 

 The Director in a refusal case has the burden of proving that the person was 

arrested on reasonable grounds to believe he or she was driving a motor vehicle in 

an intoxicated condition and refused to submit to a chemical test.  For probable 

cause to exist the surrounding facts and circumstances must demonstrate to a 

reasonable person that a particular offense has or is being committed.  
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THE QUANTUM OF EVIDENCE NECESSARY TO ESTABLISH PROBABLE CAUSE 

IS LESS THAN THAT REQUIRED TO PROVE GUILT BEYOND A REASONABLE DOUBT.   

 

 In this case, there was a moderate odor of intoxicants, bloodshot and watery 

eyes, and mumbled speech.  The key was whether or not Trentmann was intoxicated 

at the time he drove.  While the record failed to identify the actual time of the 

accident, the precise time is unnecessary for purposes of determining whether the 

officer had probable cause to believe Trentmann drove while intoxicated.  Nothing in 

the case law or statutes requires the Director to prove the time of an accident as 

long as there are facts, when in the aggregate, are sufficient to find probable cause.  

Trentmann told the officer he had consumed alcohol last night and then woke up to 

head home this morning.  There were no alcoholic beverages or containers at the 

scene, so it was reasonable to believe that the last consumption of alcohol was the 

night before the crash and the occurred sometime during the early morning while 

Trentmann was still intoxicated.  With regard to implied consent, Trentmann 

contested that the officer violated the notice requirements by failing to state multiple 

reasons for requesting a breath test after arrest.   

 

THE IMPLIED CONSENT LAW REQUIRES GIVING THE PERSON THE REASONS 

FOR REQUESTING A CHEMICAL TEST.  WHEN THE OFFICER OMITS NECESSARY 

INFORMATION, THE REFUSAL IS INVALID.  STATUTORY REQUIREMENTS ARE 

FULFILLED IF THE OFFICER INFORMS THE DRIVER OF THE CONSEQUENCES OF A 

REFUSAL.   The officer in this case testified that he read Trentmann the implied 

consent law therefore satisfying the statutory requirements.  AFFIRMED.  

 
VI. ELEMENTS OF THE OFFENSE 
 

When looking at the validity of a charge to rule on a motion to dismiss the 

court need not go beyond the four corners of the charging document itself.  

The court need only look to determine if the charging document complies 

with the elements of the ordinance.  In looking at the constitutionality from 

a First Amendment standpoint of a disturbing the peace or disorderly 

conduct ordinance, the court needs to determine if it criminalizes only 

conduct outside the protection of the First Amendment and, therefore, is not 

overly broad.  

 

City of Raymore v. O’Malley, 527 S.W. 3d 857 (Mo. App. 2017) 

 

The City of Raymore appealed O’Malley’s motion to dismiss a municipal 

charge of disorderly conduct against her which was granted by the trial court.  She 

was charged with disorderly conduct by acting in a violent manner by pushing a door 

against another; fighting in public.  The information was subsequently amended, 

alleging that she congregated with others for the purpose of causing, provoking, or 

engaging in any fight or brawl, bringing onto the scene unknown male parties with 

the intention of finding some big guys to throw other persons out of the building in 

which they were located.  O’Malley argued the charge should be dismissed because 

she was acting in the defense of property while engaging in the conduct and was 

legally justified and could not be prosecuted.  The court granted the motion to 

dismiss and the City appealed.   

 

In determining the validity to of the petition to dismiss a claim, the court 

looks to the facts alleged to determine if they meet the elements of a recognized 
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cause of action.  THE COURT, IN EXAMINING A MOTION TO DISMISS, NEED NOT 

LOOK OUTSIDE THE FOUR CORNERS OF THE DOCUMENT.  THE INFORMATION MUST 

BE SUFFICIENT TO SERVE THE PURPOSES OF BOTH ADEQUATELY INFORMING THE 

PARTY OF THE CHARGE AGAINST THEM AND INSURING THE FINAL DISPOSITION OF 

THE CHARGE WILL CONSTITUTE A BAR TO FURTHER PROSECUTION.  IT ALSO MUST 

FUNDAMENTALLY MEET THE ELEMENTS OF THE ORDINANCE FOR WHICH THE 

PERSON IS CHARGED.  In this case, the information tracked the ordinance verbatim 

so O’Malley was sufficiently informed of the charge against her.  Her defense of 

justification need not be a part of the pleading of the case but as a defense of 

property for O’Malley to assert and prove.  It is not a matter that must be pled or 

defended in the City’s charging document.  It is a defense for the defendant to bear 

and inject in to the case.  O’Malley also challenges the constitutionality of the 

ordinance as being overly broad.  The overbreadth doctrine restricts statutes that 

prohibit not only unprotected behavior, but also constitutionally protected behavior.  

Her argument goes back to the justification defense claiming the ordinance should 

not be allowed to criminalize conduct used in defense of property.  The appellate 

court said the ordinance did not do so, it outlawed assembly and congregation due to 

specific unlawful purposes:  namely to cause, provoke, or encourage a fight or brawl, 

in other words “fighting words”.   

 

Generally, assembling and congregation are constitutionally protected First 

Amendment rights and any ordinance criminalizing same must specifically 

demonstrate it is outside the protection of the First Amendment, limiting scope to 

speech or conduct which is suggestive of “fighting words”.  Here the utterances 

criminalized those that would tend to incite an immediate breach of the peace, thus 

the conduct criminalized is outside the protection of the First Amendment and not 

overly broad.  REVERSED AND REMANDED.  

 

While the crime of resisting arrest does require a mental state of the person 

being arrested, such mental state that the person knowingly resisted arrest 

can be established from circumstantial conduct, including evidence of 

conduct before the act, from the act itself, and from subsequent conduct. 

   

City of St. Louis v. Jones, 536 S.W. 3d 794 (Mo. App. 2018)   

 

Jones was convicted of one count of resisting arrest.  He appealed based on 

his contention there was no evidence to support the finding.  He was participating in 

a peaceful protest in downtown St. Louis.  The protestors were impeding traffic by 

walking into the streets and were warned by the police, including defendant, to get 

out of the street.  They were advised that anyone who failed to comply would be 

arrested.  Jones and the other protestors moved from the sidewalks, but then 

returned to the streets blocking traffic and endangering pedestrians and vehicles.  An 

officer announced that the protestors not obeying orders to get out of the street 

would be placed under arrest.  One officer commanded Jones to stop (though this 

was not heard on a video), according to the officer, Jones ignored the verbal 

commands and when the officer shouted, “Get back!” defendant ran past the officer 

and fled.  He was arrested for impeding traffic and resisting arrest.  

 

Jones appealed, contending he was not aware he was under arrest and that 

was an essential element of the offense.  RESISTING ARREST IS A PARTY INJURING, 

OBSTRUCTING, RESISTING OR OTHERWISE INTERFERING WITH AN OFFICER IN THE 

DISCHARGE OF HIS/HER DUTIES, PREVENTING THE OFFICER FROM ARRESTING A 

PERSON.  WHILE PROOF OF A CULPABLE MENTAL STATE IS NOT EXPRESSLY 
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REQUIRED, A CULPABLE MENTAL STATE IS REQUIRED TO BE PROVEN IF THE 

PERSON ACTS PURPOSELY OR KNOWINGLY WHICH CAN BE PROVEN BY 

CIRCUMSTANTIAL EVIDENCE.  

 

Evidence of the mental state can be proved by the party’s conduct during the 

course of the act.  The court found there was sufficient evidence to allow a 

reasonable factfinder to believe beyond a reasonable doubt that Jones acted 

knowingly when he resisted arrest.   

 

An officer testified that he commanded the defendant to stop.  The officer was 

in uniform and standing directly in front of the defendant.  The video showed the 

defendant ignored the commands and pushed past the officer.  That Jones acted 

knowingly was evidenced by the fact that, despite numerous warnings to get out of 

the street, Jones and the other protestors continued to impede traffic, ignoring the 

officer’s command, and actually running past the officer after being told to stop.  The 

defendant’s presence at a crime scene or flight therefrom, can be evidence of 

consciousness of guilt.   

 

It is the law in Missouri that a police officer is not required to specifically say 

“You’re under arrest” when the circumstances clearly indicate the officer is 

attempting to arrest.  Such were the circumstances of this case and there was 

sufficient evidence for Jones’ conviction.  AFFIRMED.  

 

An arrest is an actual restraint of the person of the defendant or otherwise 

showing control of the defendant’s movements by the officer.  It can include 

submission to custody of the officer under the authority of a warrant or 

otherwise.  A party already under arrest cannot be found guilty of “resisting 

arrest”.   

 

State v. Ajak, ___ S.W. 3d ___ (Mo. App. 2018); SC96333 

(04/03/2018)  

 

Ajak had been charged with several counts of domestic assault and resisting 

arrest.  He was only convicted of the charge of resisting arrest. He appealed, arguing 

that the relevant conduct occurred after the arrest was effected and he was in police 

custody by the time any resistance occurred.    

 

Ajak got into a fight that arose out of a relationship with his girlfriend and 

involvement with two of her adult children and a boyfriend.  When the police were 

called and after speaking with witnesses Mr. Ajak was handcuffed and advised he 

was under arrest and that he would be transported to jail.  In preparation for the 

transporting Ajak to jail and while he was restrained in handcuffs, he refused to put 

on clothes the police instructed him to put on, jerked back and forth trying to break 

the officer’s grip when he was being moved outside the residence, and was yelling 

and screaming at the officers and, in doing so, spit on the side of one officer’s face 

before being placed into the patrol car.   

 

A PERSON COMMITS THE CRIME OF RESISTING ARREST WHILE KNOWING 

THAT A LAW ENFORCEMENT OFFICER IS MAKING AN ATEMPT OR ATTEMPTING TO 

LAWFULLY DETAIN OR STOP THE INDIVIDUAL FOR THE PURPOSE OF PREVENTING 

THE OFFICER FROM EFFECTING THE ARREST, THE PERSON RESISTS THE ARREST, 

STOP OR DETENTION BY USING OR THREATENING THE USE OF VIOLENCE OR 

PHYSICAL FORCE OR BY FLEEING FROM THE OFFICER.  TO PROVE RESISTING 
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ARREST, THREE ELEMENTS ARE NECESSARY: (1) KNOWLEDGE THAT THE OFFICER 

IS MAKING AN ARREST; (2) PURPOSE ON THE PART OF THE DEFENDANT TO 

PREVENT THE OFFICER FROM EFFECTING THE ARREST; AND (3) RESISTING THE 

ARREST BY THREATENING VIOLENCE OR PHYSICAL FORCE OR FLEEING FROM THE 

OFFICER. Ajak argued he had already submitted to the custody, was under actual 

physical restraint while he was in the kitchen in handcuffs.  The State argues that 

confinement in the kitchen was inadequate and that Ajak was not under arrest until 

he was placed in the patrol car.  

 

A person may be said to be under arrest from the moment the police officer 

takes control of his movements.  It is undisputed that Ajak was restrained in 

handcuffs and was told he was under arrest.  So the question becomes whether the 

arrest was completed at that point.  Sufficient restraint is dependent on the 

particular facts and circumstances, and whether the evidence showed restraint of the 

person of the defendant or control of the defendant’s movements.  If the defendant 

is not actually under the officer’s restraint or control, the arrest has not been 

effectuated.  In the circumstances here, Ajak was actually restrained in the kitchen 

before going to the patrol car.  He was handcuffed, his movements were completely 

under the officer’s control and he was not free to leave.  His resistance came after 

the arrest was effected or in the officer’s control within the kitchen.   

 

The issue can become one of custody so the actions following the arrest come 

under the heading of “escape from custody” rather than resisting arrest.  Escape 

from custody occurs if a person, while being held in custody after arrest, escapes or 

attempts to escape from the custody. JUDGMENT REVERSED.  

  

In a drug possession case, constructive possession requires that the 

defendant have access to and control of the premises where the drugs were 

found and exclusive possession of the premises containing the substances 

or sharing control of the premises or some further evidence to connect the 

defendant to the controlled substance.  The mere presence of the Defendant 

on the premises does not, by itself, make a submissible case.   

 

State v. Faler, ___ S.W. 3d ___ (Mo. App. 2017); SD34819 

(01/11/2018)  

 

Faler was found guilty of possession of a controlled substance and possession 

of drug paraphernalia.  He contends that the court could not have found he knew 

about the existence of the drugs.  A search warrant was executed for a storage unit 

rented by the defendant and his wife.  Inside officers found drug paraphernalia, 

baggies with drug residue and marijuana stems and seeds.  Also found under the 

baggie was a legal document directed to the defendant by name, an envelope 

addressed to the defendant.  The residue in one of the baggies later tested positive 

for methamphetamine.  The defendant argued that the court could not reasonably 

infer that the drugs in the closed dresser drawer found in the storage locker rented 

by both the defendant his wife belonged to him.  

 

A PERSON WITH THE KNOWLEDGE OF THE PRESENCE AND NATURE OF A 

SUBSTANCE HAS ACTUAL CONSTRUCTIVE POSSESSION OF THE SUBSTANCE. 

ALTHOUGH NOT IN ACTUAL POSSESSION IF THE PERSON HAS THE POWER AND THE 

INTENTION AT A GIVEN TIME TO EXERCISE DOMINION OR CONTROL OVER THE 

SUBSTANCE EITHER DIRECTLY OR THROUGH ANOTHER PERSON OR PERSONS, THAT 

PERSON IS IN CONSTRUCTIVE POSSESSION OF IT.  The court in determining 
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constructive possession looks to access to the premises where the drugs were found, 

exclusive possession or sharing control of the area where the drugs were found 

implying that the defendant knew of the presence of the substances and they were 

under his or her control.  An inference of knowledge and control can be through 

incriminating statements, consciousness of guilt, routine access to the place, 

comingling of the substances with the defendant’s personal belonging, or great 

quantity of the illegal substance at the scene or public view and access by defendant.  

 

In this case, the comingling in the dresser drawer of defendant’s personal 

items in close proximity with the controlled substance and paraphernalia gives rise to 

a reasonable inference that the defendant possessed the methamphetamine and 

drug paraphernalia.  The dresser was in a storage locker rented by both the 

defendant and his wife and was comingled with personal items of both parties.  The 

totality of the evidence tends to prove the guilt and the reasonable inferences 

support a finding of guilt.  AFFIRMED.  

 

To prove the crime of unlawfully possessing or having under ones control a 

controlled substance, there must be knowledge of the presence and nature 

of the substance and actual or constructive possession of the substance.  

Actual possession is where the person has the substance within easy reach 

and convenient control.  Constructive possession can be shown by time to 

exercise dominion or control over the substance or easy access or joint, 

accessible locations.  Possession may be sole or joint.    

 

State v. Gilmore, 537 S.W. 3d 342 (Mo. 2018) 

 

Gilmore appeals her conviction of the class C felony possession of a controlled 

substance.  Police had launched an investigation into drug activity at a residential 

trailer.  The police performed multiple trash pulls.  Based on the information 

obtained, they served a warrant on the owner’s trailer.  At the time of the service of 

the warrant, Gilmore was in the trailer with the owner and another party.  The owner 

consented to a search of the trailer.  Gilmore cooperated, as well.  Gilmore told the 

police officers there was drug paraphernalia in the trailer.  They did not discovery 

any contraband on or about Gilmore, but did find on her cell phone a reference to a 

possible marijuana sale.  Gilmore was not under the influence of drugs or alcohol.   

 

During the course of the search, inside a large stereo console, the police 

found a small amount of white powder and some marijuana smoking devices.  They 

also found methamphetamine inside a medicine cabinet.  In searching the premises, 

there was a magnetized picture of Gilmore and the owner of the trailer hanging on 

the refrigerator.  The detective conducting the search did not find any female clothes 

in searching the trailer.  They did find other drugs and drug paraphernalia in and 

about the premises.  There was no mail in Gilmore’s name, nor were there any her 

personal items other than her purse inside the trailer.  Gilmore argued there was no 

evidence of her knowledge of the methamphetamine.   

 

A CRIMINAL OFFENSE HAS TWO COMPONENTS:  A TANGIBLE DEED OR ACT 

AND GUILTY MIND OR INTENT THAT MAKES THE ACT OR DEED CRIMINAL.  IN 

POSSESSION OF A CONTROLLED SUBSTANCE CASES THERE MUST BE BOTH 

CONSCIOUS AND INTENTIONAL POSSESSION AND POSSESSION OF THE 

SUBSTANCE, EITHER ACTUAL OR CONSTRUCTIVE.  Knowledge of the presence of a 

controlled substance is a condition precedent to a person’s actual or constructive 

possession of it.  In this case, the court concluded that the evidence was insufficient 
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to establish that Gilmore knew or was aware of the presence of the 

methamphetamine.  Proximity to the contraband alone fails to prove knowledge of its 

presence and there must be some incriminating evidence implying the defendant 

knew of it and it was under his or her control.  Gilmore did not have exclusive control 

over the trailer or the bathroom, had no personal items, other than her purse, in the 

trailer, there were no female clothes in the trailer, and Gilmore was not under the 

influence of any controlled substance.  JUDGMENT REVERSED AND JUDGMENT OF 

ACQUITAL ENTERED.  

 

Exceeding the posted speed limit, failure to yield to emergency vehicle, 

operating a motor vehicle without maintaining financial responsibility, and 

operating a vehicle on a highway without a valid license are established 

crimes by the legislature.  It is sufficient if testimony is presented to 

support the elements of the crime charged to allow factfinder to determine 

they were committed.  These violations derive from the State’s inherent 

authority to regulate speed, traffic, and the roadways for public safety 

 

State v. Gorombey, 538 S.W. 3d 353 (Mo. App. 2018) 

 

Gorombey was arrested for failure to produce an insurance card, speeding, 

failure to produce a driver's license, and failure to yield to an emergency vehicle.  He 

was found guilty on all counts and was sentenced to ten days in the county jail.  He 

appealed.  He was stopped for going ninety-three miles per hour in a construction 

zone, failing to immediately stop after the officer activated his emergency lights 

(including shaking his head “no” when the officer motioned him to pull over), failing 

to produce a driver’s license (he did not have a valid Missouri driver’s license), and 

failing to produce proof of insurance.   

 

The general bases for the defendant’s claims on appeal relate to a denial of 

due process because he was not engaged in commerce and, therefore, not subject to 

laws the officers sought to enforce.  He argued the officer was not competent to 

testify because the defendant was not allowed to ask the officer about what he 

thought his definitions of “commerce” were and, therefore, is not a competent 

witness.  MISSOURI HAS THE AUTHORITY TO REGULATE SPEED FOR PUBLIC 

SAFTEY, INCLUDING CRIMINAL SANCTIONS AND ESTABLISHING STATUTES 

SETTING FORTH SUCH REGULATIONS.  THOSE STATUTES HAVE NO LIMITATIONS 

ON REGULATING USE OF THE HIGHWAYS THAT APPLY ONLY TO THOSE ENGAGED IN 

“COMMERCE”.  The crimes for which Gorombey was charged are all crimes 

established by the legislature and the legislature and the prosecution properly 

charged and tried them.  The defendant does not make it clear in any manner how 

his due process rights were violated.   

 

In addition, Gorombey attempted to argue the court lacked jurisdiction 

because he was not accused of violating anyone’s legal rights.  The court found that 

Gorombey was not charged with any crime requiring proof of injury to another 

individual to establish guilt. THE STATE HAS THE RIGHT TO ESTABLISH LAWS FOR 

THE PUBLIC'S WELFARE, INCLUDING REQUIREMENTS AS TO SPEED ON A ROADWAY, 

HAVING A LICENSE TO OPERATE A VEHICLE, THE REQUIREMENT OF INSURANCE 

AND REQUIRING CITIZENS TO YIELD TO EMERGENCY VEHICLES.    

 

Gorombey also attempts to argue there was no “corpus delicti”, again 

because there was no specific loss or injury.  The officer observed Gorombey commit 
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the offenses so there was no necessity for using extrajudicial statements to prove 

the crime and it was not at issue in the case.  AFFIRMED. 

 

A party is criminally responsible for the conduct of another when either 

before or during the commission of an offense with the purpose of 

promoting the commission of the offense when they aid, agree to aid, or 

attempt to aide such person in the planning committing and are attempting 

to commit the offense.  Accomplice liability comprehends any of a potential 

wide variety of actions intended by an individual to assist another in 

criminal conduct.  

 

State v. Shaw, ___ S.W. 3d ___ (Mo. App. 2017); WD79932 

(12/26/2017)  

 

Shaw appealed his conviction of felony steeling and an associated count of 

armed criminal action and of involuntary manslaughter in the first degree associated 

with the armed criminal action.  He argued he should only be convicted of 

misdemeanor stealing because the voluntary manslaughter was based on an 

accomplice theory that was insufficient to support the conviction.   

 

Shaw made arrangements to meet another individual for a sexual encounter 

and also a drug purchase.  Shaw met with the individual who was subsequently 

found dead with Shaw denying any involvement in the individual’s death.  The 

evidence reflected that there was a struggle between the decedent and a third 

person who subsequently shot the individual with Shaw claiming he left the scene 

after the shooting.   

 

On appeal, Shaw argued there was insufficient evidence to demonstrate he 

acted in concert with the individual, Golston, in committing involuntary 

manslaughter.  

 

A PERSON WHO IN ANY WAY AIDS, ABETS, OR ENCOURAGES ANOTHER IN 

THE COMMISSION OF A CRIME BY ACTING WITH A COMMON INTENT AND PURPOSE 

IS GUILTY TO THE SAME EXTENT AS THE PRINCIPAL OFFENDER EVEN THOUGH THE 

ACCOMPLICE DID NOT PERSONALLY COMMIT EVERY ELEMENT OF THE OFFENSE.  

ACCOMPLICE LIABILITY COMPREHENDS ANY OF A POTENTIAL WIDE VARIETY OF 

ACTIONS INTENDED BY AN INDIVIDUAL TO ASSIST ANOTHER IN CRIMINAL 

CONDUCT.  If, during the commission of the offense, and for the purposes of 

promoting the commission of the offense, the person in any way aids or agrees to 

aid or attempts to aid such other person in planning, committing or attempting to 

commit the offense, they are equally culpable as an accomplice.  Shaw in this regard 

argued that there was no evidence he knew Golston had a gun or intended to shoot 

the other individual.   

 

The evidence reflected that Shaw admitted to police he knew Golston was 

going to rob the decedent, permitting the inference that he was actually involved in 

setting up the meeting with the intent to commit forcible robbery.  Having 

affirmatively participated in a course of criminal conduct with Golston to commit 

forcible robbery, Shaw is responsible for those crimes which he could have 

reasonably anticipated would have been part of the course of conduct.  As a result, 

Shaw, as an accomplice, is responsible for those crimes.  The key is whether the 

individual participated in the crime by providing essential conduct for its successful 

completion.  To the extent Shaw was complicit in the crime of steeling that ultimately 
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resulted in the involuntary manslaughter; he is culpable as an accomplice.  

AFFIRMED.  
 
VII. STATUTORY INTERPRETATION 
 

When looking to the constitutionality of an ordinance under a void for 

vagueness standard, the ordinance must provide adequate notice of the 

prohibited conduct to potential offenders.  Words in the ordinance are 

looked at according to their common understanding.  If commonly 

understood there must be no danger of arbitrary and discriminatory 

application.  The same analysis applies when looking to the ordinance as 

overly broad.  Again clarity or language must prevail so that it does not 

outlaw a substantial amount of constitutionally protected First Amendment 

speech.   

 

Bennett, et al. v. St. Louis County, Missouri and Krane, ____ S.W.3d 

___ (Mo. App. 2017); ED105470 (12/19/2017)  

 

Bennett and the rest of the parties appealed from a trial court’s dismissal of a 

complaint alleging a St. Louis County Ordinance was unconstitutionally vague and 

overly broad. The Ordinance in question made it unlawful to, in any manner, 

interfere or obstruct a police officer or other county employee in the performance of 

his or her official duties.  The violations of the Ordinance arose out of their 

participation in an anti-police brutality protest outside Ferguson Municipal Police 

Department.  The parties were arrested for violating the Ordinance while 

participating in the protest.  

 

They challenged the Ordinance alleging three points on appeal.  They argued 

the plain meaning of the Ordinance encompasses conduct protected by the First 

Amendment, that it was unconstitutionally vague by failing to give fair notice of its 

application and encouraging arbitrary and discriminatory enforcement, and that the 

Ordinance is overbroad by outlawing vast amounts of protected speech.  

 

IN DETERMINING THE VALIDITY OF AN ORDINANCE AS OVERLY BROAD, THE 

COURT MUST LOOK TO WHETHER THE ENACTMENT REACHES A SUBSTANTIAL 

AMOUNT OF CONSTITUTIONALLY PROTECTED CONDUCT.  A COURT WILL NOT 

INVALIDATE AN ORDINANCE ON ITS FACE MERELY BECAUSE IT’S POSSIBLE TO 

CONCEIVE A SINGLE INPERMISSIBLE APPLICATION.  The court looked to a series of 

cases interpreting Ordinances with reference to obstructing, hindering or interfering.  

The court concluded that the Ordinance did not provide or prescribe a substantial 

amount of conduct protected by the First Amendment.  The court noted use of the 

term “obstruct” means to block, stop or place an obstacle in and the term “interfere” 

has been held to connote purely physical acts.  Accordingly, the use of the word 

obstruct in this particular Ordinance is consistent with physical conduct.  Interference 

has also been narrowly construed to describe physical acts.  Thus, the Ordinance 

limits physical conduct and does not limit or conclude a substantial amount of 

protected First Amended speech.  The inclusion of the words “in any manner” in the 

court’s opinion does not expansively enlarge the definition of obstruct and interfere.   

 

The court then looked to the void for vagueness standard and noted that for 

an Ordinance to violate the standard it must not provide adequate notice of 

prohibited conduct to potential offenders.  THE TEST IN ENFORCING THE DOCTRINE 

OF ADEQUATE NOTICE IS WHETHER A PERSON OF ORDINARY INTELLIGENCE IS 
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GIVEN A SUFFICIENTLY DEFINITE WARNING AS TO THE PROSCRIBED CONDUCT 

WHEN MEASURED BY COMMON UNDERSTANDING AND PRACTICES.  The court then 

looks again to the words “obstruct” and “interfere” and notes these are commonly 

understood terms not so overly broad as to render the Ordinance unconstitutional.  

The court further noted there was no danger of arbitrary and discriminatory 

application because the Ordinance uses commonly understood language that only 

physical conduct is prohibited.   

 

Accordingly, the court found that the Ordinance adequately advises the police 

officer of when enforcement is proper and that only physical conduct is prohibited.  

JUDGMENT OF THE TRIAL COURT, AFFIRMED  

 

Section 559.115.7 only excludes a first incarceration in a 120-day program 

from being counted as a previous prison commitment for determining a 

minimum term.   

 

Green v. Missouri Department of Corrections, 533 S.W. 3d 778 (Mo. 

App. 2017)  

 

Green appeals the entry of a judgment favoring the Department of 

Corrections where he had asked that it be declared his minimum prison sentence had 

been incorrectly calculated based upon the number of previous prison commitments.   

 

In 1998, Green was delivered to Department of Corrections to serve a three-

year DWI persistent offender conviction and placed in a 120-day treatment program.  

He successfully completed the program, but his probation was revoked in 1999 and 

he was placed in another 120-day program which he successfully completed.  He was 

then sentenced in 2001 to five years imprisonment for involuntary manslaughter.  In 

2007, he was required to serve a four-year sentence for DWI as a persistent offender 

and put in another 120-day program.  In 2009, his probation was revoked and he 

was ordered to serve his 2007 four-year sentence for DWI concurrently with the new 

eight-year sentence for DWI.  In 2012, he again returned to the Department of 

Corrections after his probation was revoked and he was notified that because of 

three previous prior commitments when he committed the offense of DWI chronic 

offender in 2009, he was required to serve a minimum prison sentence of eighty 

percent of his eight-year term before he would be eligible for parole.  He filed a 

declaratory judgment challenging that calculation.   

 

SECTION 558.019.2 PROVIDES MINIMUM PRISON TERMS FOR OFFENDERS 

BASED ON PREVIOUS CONVICTIONS.  IF AN OFFENDER HAS ONE PREVIOUS PRISON 

COMMITMENT FOR A FELONY OFFENSE, THE MINIMUM PRISON TERM IS FORTY 

PERCENT SERVED BEFORE PROBATION ELIGIBILITY; IF TWO PREVIOUS PRISON 

COMMITMENTS FOR FELONIES THEN FIFTY PERCENT MUST BE SERVED FOR 

ELIGIBILITY, AND IF THERE ARE THREE OR MORE PREVIOUS PRISON 

COMMITMENTS THE REQUIREMENT IS EIGHTY PERCENT OF SENTENCE SERVED FOR 

PAROLE ELIGIBILITY. HOWEVER, WHEN CACULATING PRIOR PRISON 

COMMITMENTS, IT SHALL NOT INCLUDE AN OFFENDER’S FIRST INCARCERATION, 

PRIOR TO RELEASE PER § 217.362 OR § 559.115. 

 

Green’s first incarceration in 1998 for which he was eligible and placed in a 

120-day treatment program does not count as a previous prison commitment.  His 

2001 commitment does count as a previous prison commitment.  Green argues that 

the 1999 and 2007 commitment to the 120-day program should not count as a 
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previous commitment.  He contends that the statute now excludes all incarcerations 

in a 120-day program under § 559.119 from being considered as a previous prison 

commitment because the word “first” has been deleted from the statute.  However, 

in interpreting a series of criminal statutes that were enacted later in 2014 and 

superseded other statutes, the legislature amended § 559.115.7 to read:  “An 

offender's first incarceration under this section prior to release on probation shall not 

be considered a previous prison commitment for the purpose of determining a 

minimum prison term under the provisions of section 558.019.”  Contrary to Green’s 

contention, this section continues to exclude only first incarcerations from being 

counted.  Consequently, the 1999 and 2007 commitments combined with the prior 

2001 result in the requirement of an eighty percent sentence to be served prior to 

Green’s parole eligibility.  JUDGMENT AFFIRMED.  

 

A person commits the crime of hindering prosecution, if for the purpose of 

preventing the apprehension of another person for conduct constituting an 

offense, he or she prevents, by means of deception or intimidation, anyone 

from performing an act that might aid in the discovery or apprehension of 

such person.    

 

State v. Brown, ___ S.W.3d ___ (Mo. App. 2018); SD34559 

(01/22/2018)  

 

The State appealed a dismissal of acquittal of felony murder and hindering 

prosecution with respect to Brown.  Officers saw a vehicle with a headlight out and, 

after activating emergency signals, engaged in a high speed chase.  A passenger, 

Collins, jumped out of the vehicle and the driver tossed drugs out of the window of 

the vehicle.  An officer pursued the passenger trying to subdue him, shots were 

exchanged, and the passenger and officer were both mortally wounded.  Defendant, 

the driver of the vehicle, was subsequently tried on charges of hindering prosecution 

and felony murder.  The argument was that the defendant created a diversion to 

help Collins avoid apprehension by speeding off into a different direction when 

Collins, the passenger, went running.  

 

HINDERING PROSECUTION OCCURS WHEN A PERSON, FOR THE PURPOSE OF 

PREVENTING THE APPREHENSION OF ANOTHER, PREVENTS OR OBSTRUCTS, BY 

MEANS OF FORCE, DECEPTION, OR INTIMIDATION, ANYONE FROM PERFORMING AN 

ACT THAT MIGHT AID IN THE DISCOVERY OR APPREHENSION OF SUCH PERSON.  

The question becomes whether the action in decelerating his vehicle so Collins could 

exit amounted to deception that prevented the officers from apprehending Collins.  

The appellate court felt that nothing done by the defendant misled or deceived the 

officer causing him to believe something was untrue or misled him about anything in 

particular.  There was no evidence that slowing down enough for Collins to jump out 

of the vehicle was deceptive or how the actions prevented the officer, who 

subsequently caught him on foot, from performing an act that might aid in the 

apprehension.  AFFIRMED 

Section 559.036.4 specifically governs a defendant’s right to be continued 

on probation and participate in a 120-day program and the court has a duty 

to order the individual into the program.   

 

State ex rel. Caldwell v. Ohmer, 535 S.W.3d 758 (Mo. App. 2017)   
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Caldwell sought a writ of mandamus to reinstate his probation and put him on 

a 120-day program rather than revoking his probation contending he had a specific 

right to the program.  In June, 2014, he pled guilty to possession of a controlled 

substance.  As a prior and persistent offender and a prior drug offender, he was 

sentenced to ten years imprisonment, execution of that sentence was suspended and 

he was placed on two years of probation.  Two years later, in April, 2016, pursuant 

to the probation board’s recommendation his probation was extended for three 

additional years.  His probation was suspended in January of 2017 for violating 

probationary conditions regarding drugs and supervision.  At that time, he requested 

he be placed in a 120-day program rather than having his probation being revoked.  

The court denied the request – his writ of mandamus followed.   

 

Section 559.036.4 governs the duration of probation and the right to be 

continued on probation and participate in a 120-day program.  SECTION 559.036.4 

AUTHORIZES PLACEMENT IN A 120-DAY PROGRAM WHEN CERTAIN CONDITIONS 

ARE MET.  Caldwell’s violations regarding drug and supervision strategy did not fall 

into the circumstances that disqualify him from the 120-day program and mandate 

jail sentencing.  As a result, he had a right to be continued on probation and 

participate in the program because he met all the conditions for placement in it.  

With those conditions satisfied, the statute clearly and unambiguously requires the 

court to order placement in the 120-day Department of Corrections program.  

Respondent directed to follow the dictates of the statute and placed Mr. Caldwell in 

one of the programs.  

 
VIII.  U.S. SUPREME COURT AND FEDERAL CASES 
 

The US Supreme Court will decide by the June, 2018 recess whether the 

Fourth Amendments Automobile Exception permits a police officer, 

uninvited and without a warrant, to enter private property, approach a 

home, and search a vehicle parked a few feet from a house.   

 

 Ryan Austin Collins v. Commonwealth of Virginia, ___137 S.CT.,    

 790 S.E.2d 611 (VA.2016)  

  

 Defendant was convicted of receiving stolen property. Before trial, the 

Defendant moved to suppress evidence obtained when police conducted a 

warrantless search of a stolen motorcycle parked in the driveway of a home where 

Defendant resided. The trial court denied the motion to suppress. The Court of 

Appeals in Virginia affirmed, along with the Virginia Supreme Court. The Defendant 

unsuccessfully argued that the police officers trespassed when they walked up to the 

driveway of Defendant’s residence without permission or a search warrant and 

conducted a search by removing the motorcycle tarp to reveal its VIN. 

 

 The Virginia Supreme Court held that the officer, by lifting the tarp and 

discovering the VIN, verified that the motorcycle was indeed stolen, and therefore 

constituted contraband. According, the court held that the officer’s search of the 

motorcycle was permissible under the automobile exception. In the footnotes to the 

case, there is an extensive recitation of a number of cases dealing with searches of 

motor vehicles on private property, without a search warrant, justified under the 

automobile exception to the Fourth Amendment prohibition against unreasonable 

searches and seizures. 
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 The question submitted to the United States Supreme Court for decision prior 

to its June, 2018 recess is: whether the Fourth Amendment’s automobile exception 

permits a police officer, uninvited and without a warrant to enter private property, 

approach a home and search a vehicle parked a few feet from the house.     

 

The US Supreme Court will decide prior to its June, 2018 recess, whether or 

not a driver has a reasonable expectation of privacy in a rental car when he 

has the renter’s permission to drive the car but is not listed as an 

authorized driver on the rental agreement. 

 

 United States of America v. Terrance Byrd, __137 S.CT., 679 F. 

 App’x. 146 (3d Cir.2017)        

 

 Defendant entered a conditional guilty plea to charges of illegal drugs, 

reserving the right to appeal several suppression rulings. He argued that: 

1. The initial traffic stop was pre-textual and the district court clearly erred in 

accepting the officer’s testimony describing a traffic violation; 

2. The officer’s impermissibly extended the stop; 

3. The district court erred by holding Byrd lacked standing to challenge the 

vehicle search. 

 

 As to the first point, record showed that the officer was parked in a median 

and recognized the car as a rental and noticed the driver’s seat was reclined to an 

unusual degree such that the driver was not clearly visible. The officer followed Byrd 

and eventually pulled him over, claiming that he violated a state law requiring 

drivers to limit use of the left-hand lane to passing maneuvers. The officer 

approached the car and asked for Byrd’s license and rental agreement. He appeared 

nervous and conspicuously avoiding a center console. He eventually produced a New 

York driver’s license and a rental agreement which did not list Defendant as the 

renter or permissive driver. 

 

 The stop continued because the officer requested the vehicle be moved to a 

safe location. As that was done, a computer check indicated that Defendant’s license 

returned the name James Carter. In addition, there was an outstanding warrant from 

New Jersey. The officers determined that James Carter was an alias and discovered 

his criminal history. 

 

 The officers returned to Byrd’s vehicle asking him to exit the car and asked 

him about an outstanding New Jersey warrant. The officers asked the Defendant for 

permission to search but stated that they did not need his consent because he was 

not listed on the rental agreement. The officers assert that Defendant gave his 

consent and they subsequently found illegal drugs. 

 

 The Third Circuit Court of Appeals held that there was no pretextual stop, 

because the video showed the Defendant clearly in violation of the “left lane” statute. 

Secondly, as to the duration of the stop, the court held that an officer does not lack 

diligence merely because his tasks of checking a driver’s license, checking for 

warrants, inspecting registration and proof of insurance are delayed by computer 

issues or because a driver’s use of an alias or lack of photo ID complicates the 

identification process. In this case, the court held that the officers acted with 

reasonable diligence and did not impermissibly extend the stop. 
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 Finally, the most relevant portion of the decision to the Supreme Court appeal 

is as to whether or not the court erred by holding the Defendant lacked standing to 

challenge the vehicle search. The Third Circuit acknowledged a split of circuits 

deciding the issue before the Supreme Court. It, however, held that society generally 

does not share or recognize an expectation of privacy for those who have gained 

possession and control over a rental vehicle they have borrowed without the 

permission of the rental company. The Supreme Court, therefore, will decide prior to 

its June, 2018 recess whether a permissive user of a rental car has a reasonable 

expectation of privacy in order to assert a Fourth Amendment motion to suppress 

successfully.         

 

Officers arrest of 21 late night party goers at what was purportedly a new 

address of the host lacked probable  cause for the arrest of all of the 

invitees because the arresting officers knew plaintiffs had been invited to 

the house by a woman that they reasonably believed to be its lawful 

occupant. 

 

 Theodore Wesby v. District of Columbia, et.al, ___137 S.CT., 765 

 F.3d   13 (2016) 

 

 Police officers found 21 late night party goers inside a vacant home belonging 

to someone else. After giving conflicting stories for their presence, some of the 

partiers claimed they had been invited by a different person who was not there. After 

an investigation by the officers, it was found that the lawful owner had not in fact 

authorized entry by anyone. 

 

 After this initial investigation, the officers arrested all of the party goers for 

trespassing. However, because it was undisputed that the arresting officers knew 

that the plaintiffs had been invited to the house by a woman that they reasonably 

believed to be its lawful occupant, the officers lacked probable cause for the arrest. 

In addition, there was no probable cause to arrest for disorderly conduct because the 

evidence failed to show any disturbance of sufficient magnitude to violate local law. 

 

 Plaintiffs sued the officers under civil rights section 1983 and for common law 

false arrest claims. 

 

 The question for the US Supreme Court is: 

 

1. Whether the officers had probable cause to arrest under the Fourth 

Amendment, and in particular whether, when the owner of a vacant 

home informs police that he has not authorized entry, and officer 

assessing probable cause to arrest those inside for trespassing may 

discredit the suspects’ questionable claims of an innocent mental state 

and; 

2. Whether, even if there was no probable cause to arrest the apparent 

trespassers, the officers were entitled to qualified immunity because 

the law was not clearly established this regard.  

 

 
IX.     JUDICIAL POTPOURRI  

 

Submitted in oral presentation  
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Friday, May 25, 2018 
9:30 – 10:30 in the Granada Room 

Judicial Ethics (1.2 hrs Ethics) 
Judge Glenn Norton 

Session Summary 
Judge Glenn Norton will teach the cannons of judicial ethics utilizing hypotheticals 
and real-life examples. 
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